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Court of Appeals of the District of Columbia 


No. 5024. 

Macfadden Publications, Inc., Appellant, 

vs. j 

Federal Trade Commission, Edgar A. McCulloch et al.. 

Commissioners. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 76601. 

Macfadden Publications, Inc., 

I 

vs. | 

Federal Trade Commission and Edgar A. McCuijj.ocn, Gar¬ 
land S. Gerguson, Jr., C. \Y. Hunt, William j E. Hum¬ 
phrey, and Charles S. March, Commissioners.j 

United States of America, 

District of Columbia, ss: 

i 

Be it remembered that in the Supreme Court ojf the Dis¬ 
trict of Columbia, at the city of Washington, in j said Dis¬ 
trict, at the times hereinafter mentioned, the |following 
papers were tiled and proceedings had in the iabove-en- 
titled cause, to wit: 
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Supreme Court of the District of Columbia. 


At Law 


Xo. 76601. 


Macfadden Publications, Inc., 


versus 


Federal Trade Commission and Edgar A. McCulloch, Gar¬ 
land 8. Ferguson I dr., C. W. Hunt, William E. Hum¬ 
phrey, and Charles S. March, Commissioners. 

Petition for Writ of Mandamus. 


Filed Apr. 30, 1929. 

To the honorable the judge of the said court: 

(1) The petition of Macfadden Publications, Inc. respect¬ 
fully shows that it is a corporation organized and existing 
under and by virtue of the laws of the State of New York. 

(2) That petitioner owns and controls the stocks of 
various corporations, which are engaged in the publishing 
of various periodicals in the United States and in foreign 
countries, which said periodicals are distributed by it and 
under its name. 

(3) That heretofore and on the 24th day of November, 
1928, a proceeding was instituted against it pursuant to the 
provision of an act 6f Congress approved September 26th, 
1914 entitled “An Act to Create a Federal Trade Commis¬ 
sion, to define its powers and duties and for other pur¬ 
poses'' wherein the said petitioner as respondent was or¬ 
dered to show cause why a decree should not be made 
against it requiring it to cease and desist from certain prac¬ 
tices therein alleged, which said practices were alleged to 
be to the prejudice of the public and respondent’s competi¬ 
tors and constituted unfair methods of competition in inter¬ 
state commerce within the intended meaning of Sec- 

2 tion 5 of the Act of Congress heretofore referred to. 

A copy of said complaint is annexed hereto and 
marked Exhibit “A.” 
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(4) Respondent therein duly appeared in such proceed¬ 

ing by its attorney and tiled an answer, a copy olj which is 
annexed hereto and marked Exhibit “B.” | 

(5) That thereafter and on the 26th and 28tli days of 
u ci i ^ a nd on the 1st day of March, 1929 suclij proceed¬ 
ing* came on for hearing* before one Edward M. Ajverill, an 
Examiner of such Commission, pursuant to nojtiee duly 
served upon petitioner herein, the respondent therein, and 
various testimony alleged to be in support of the complaint 
was adduced and taken. 

(6) That at such hearing and on the 1st dav of March, 

'■ *1 ' 
1929 the said Federal Trade Commission concluded its af¬ 
firmative case and an adjournment was thereupoiji taken at 
the request of petitioner to permit it to make formal ap¬ 
plication for the issuance of subpoenas and subpoenas duces 
tecum to various witnesses and persons required by the 
petitioner and whose testimony your petitioner desired to 
offer in support of the allegations contained in ijts answer 
heretofore filed and referred to. 

(7) Thereafter and on the 4th day of March, jl929 peti¬ 
tioner made formal application for the issuance of sub¬ 
poenas duces tecum for certain persons named iij such ap¬ 
plication and for the issuance of subpoenas to certain other 
persons therein named, which said subpoenas dulces tecum 
and subpoenas were thereafter issued by the Commission 
requiring* the appearance of the persons therein ljamed and 
the production of the documents therein described. 

(8) Thereafter and on the 27th day of March, j 1929 peti¬ 
tioner’s counsel received a notice from such Commission 
that certain of such witnesses had made application to it to 

vacate and set aside the subpoenas duces tecum there- 
3 tofore served upon them and that such applications 
had been granted insofar as the same sought to va¬ 
cate and set aside the portion of such subpoenas requiring 
the production of certain documents and papers. 

(9) Thereafter and on the 4th day of April, 1929 peti¬ 
tioner through its counsel made application fjor the is¬ 
suance of subpoenas duces tecum and subpoenas!to certain 
persons named in such notice, a copy of which j>aid notice 
is annexed hereto and marked Exhibit “0” hereof. 

(10) Thereafter and on or about the 22nd day of April, 
1929 petitioner through its counsel was advisedj that such 
Federal Trade Commission had denied its said application. 
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(11) That the Federal Trade Commission is a body 
organized and existing by virtue of the Federal Trade Com¬ 
mission Act empowered, among other things and particu¬ 
larly by Section o of such Act. to prevent persons, partner¬ 
ships or corporations from using unfair methods of com¬ 
petition in commerce. By such Section 5 of such Act such 
Commission is authorized to require such person, partner¬ 
ship or corporation using any unfair method of competi¬ 
tion in commerce when it appears that such a proceeding 
would be in the interest of the public, to show cause why an 
order should not be entered by the Commission requiring 
such person, partnership or corporation to cease and de¬ 
sist from the violation of tin* law so charged in such com¬ 
plaint. By such Section .*> of said Act it is provided that 
“The person, partnership or corporation so complained of 
shall have the right to appear at the place and time so fixed 
and show cause why an order should not bo entered.” 

(12) That the said Federal Trade Commission has duly 
made certain rides and regulations called “Rules of 

4 Practice before the Commission" among which said 
rules and regulations and particularly pursuant to 
Rule 7, it is provided as follows: 

“Subpoenas for the production of documentary evidence 
(unless directed to issue by a Commissioner upon his own 
motion) will issue only upon application in writing which 
must be verified and must specify as near ns may be the 
documents desired and the facts to be proved by them.” 

(13) That petitioner made such formal verified applica¬ 
tion in writing, specifying the names of the witnesses to 
be subpoenaed and the documents to be produced and the 
facts and evidence which it intends to prove by such wit¬ 
nesses and documents and has asked for the opportunity 
and right, as given by such Act, to appear and show cause 
whv an order should not be entered bv the Commission 
requiring it to cease and desist from the practices com¬ 
plained of. 

(14) The petitioner intends to prove that the proceeding 
hereinbefore described is not to the public interest and that 
it is not engaged in jany practices tending toward a mon¬ 
opoly but on the contrary that the methods used by it are 
common trade practices and have been adopted and used 
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by almost all of its competitors and that it would be un¬ 
fair competition against the respondent therein, the peti¬ 
tioner herein, if it were ordered to cease and dcsibt there¬ 
from. j 

(15) Your petitioner is informed and verily believes that 
such testimony is material, necessary, relevant ajnd com¬ 
petent and that it is essential to it in its defense to prove 
by its competitors and by the documentary evidence, the 
production of which is sought, that such competitors are 
using and have been using similar or identical 'methods 

in the conduct of their business; that such (methods 
5 have long been recognized as fair, proper and honor¬ 
able; that no persons have been misled or deceived 
thereby and that no competitors have complained nor could 
complain of your petitioner's conduct. 

(16) Petit ioner is advised that from such order (refusing 
to issue such subpoenas it has no present right of appeal 
and that there is no other adequate remedy to enforce obedi¬ 
ence to such subpoenas or to enforce or compel the pro¬ 
duction of the documents required. Petitioner is advised 
and verily believes that the conduct of such Federal Trade 
Commission in denying its application for the issuance of 
such subpoenas duces tecum is acting without warrant or 
right and that the same amounts to an invasio|n of the 
respondent’s constitutional privileges and that t|he same 
prevents it from duly and properly showing cause why an 
order should not be entered against it requiring it to cease 
and desist from certain practices, which right is specifically 
granted to your petitioner pursuant to Section 5 of the 
Federal Trade Commission Act. 

(17) Petitioner is informed and believes that the Federal 
Trade Commission is about to serve notice upon it of a time 
and place of hearing at which said time and pljace your 
petitioner will be required to present evidence iij support 
of the answer heretofore filed by it and in answjer to the 
charges contained in the complaint and that unless! evidence 
is adduced by your petitioner in its defense at sjicli hear¬ 
ing an order may be entered against it, requiring it to 
cease and desist from the practices complained bf in the 
complaint heretofore issued, and that unless such!Commis¬ 
sion is ordered to issue such subpoenas and subpoenas duces 
tecum to the witnesses required by and to be calletfi by your 


() MACFADDEN PUBLICATIONS, INC., VS. 

petitioner, it will be unable to adequately, properly 

6 or duly defend the proceeding so pending and that 
it will be deprived of its property or rights without 

due process of law. 

(18) Your petitioner alleges that it is entirely without 
remedy in the premises unless an order be granted for the 
issuance of an alternative writ of mandamus commanding 
and directing the Federal Trade Commission to forthwith 
issue subpoenas and subpoenas duces tecum as demanded 
in such notice dated April 2nd, 1929, a copy of which is 
annexed hereto marked Exhibit “C” hereof as though 
herein below set forth, or to appear before the court on 
some dav to be named in said writ and show cause, if anv 
there be, why a peremptory writ of mandamus should not 
issue requiring such Federal Trade Commission to issue 
such subpoenas and subpoenas duces tecum to such persons 
in such notice and for such other and further order to be 
had in the premises as Justice may require. 

This is the first application for writ of mandamus in 
this cause. 

HARRY L. BABBITT, 
HARRY T. LORE, 

J. H. SYKES, 

Attorneys for Petitioner. 

JOSEPH SCHULTZ, 

522 Fifth Avenue, New York, N. Y., 

Of Counsel. 

7 District of Columbia, ss: 

Wesley F. Pape, being duly sworn, deposes and says: 
That he is the Secretary of Macfadden Publications, Inc., 
the petitioner herein; that he has read the foregoing peti¬ 
tion and knows the contents thereof and that the same is 
true of his own knowledge, except as to the matters therein 
stated to be alleged ion information and belief and that as 
to those matters he believes it to be true. 

! WESLEY F. PAPE. 

Sworn to before me this 30 day of April, 1929. 

[Seal of Richard J. Quigley, Notary Public, District 
of Columbia.] 


R. J. QUIGLEY, 
Notary Public, D. C. 


FEDERAL TRADE COMMISSION. 


7 


8 Exhibit A. 

Filed Apr. 30, 1929. 

United States of America: 

Before Federal Trade Commission. 

i 

Docket No., 1549. 

7 i 

l 

In the Matter of Macfadden Publications, Inc. 

Complaint. 

Acting in the public interest pursuant to the provisions 
of an Act of Congress approved September 26, 1914, en¬ 
titled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes”, the 
Federal Trade Commission charges that Macfadden Publi¬ 
cations, Inc., a corporation, hereinafter referred jto as re¬ 
spondent, has been, and is using unfair methods of compe¬ 
tition in interstate commerce in violation of the provisions 
of Section 5 of said Act, and states its charges in that re¬ 
spect as follows: 

Paragraph One. Respondent, Macfadden Publications, 
Inc., is a corporation organized and existing underj the laws 
of the State of New York with its principal office a|nd place 
of business in the City of New York, State of N<hv York. 
Respondent is a holding company, owning and controlling 
the stock of other corporations engaged in publishing var¬ 
ious magazines, periodicals and tabloid dailies, j and re¬ 
spondent conducts, manages, controls and directs | the cor¬ 
porations whose stock it owns and controls, and acts as the 
distributing agent for such publications, managing, con¬ 
trolling and directing the subscription, circulation 

9 and advertising activities for such publications. In 
the course and conduct of such business respondent 

sells said magazines, periodicals and tabloids to purchasers 
located in various States of the United States aii(l causes 
said magazines, periodicals and tabloid newspapers to be 
shipped from their respective places of publication!through 
and into other States of the United States to the purchasers 
thereof; and it solicits sales of, and subscriptions to said 
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magazines, periodicals and tabloid dailies by means of cir¬ 
culars and letters which it causes to be sent from its place 
of business through and into other States of the United 
States to prospective purchasers or subscribers. In the 
course and conduct! of its aforesaid business it is in com¬ 
petition with other corporations, individuals and partner¬ 
ships. 

Paragraph Two. In the course and conduct of its afore¬ 
said business respondent causes circulars and letters to be 
sent to prospective purchasers or subscribers for such 
magazines, periodicals and dailies, located in various States 
of the United States, stating that the usual, ordinary, regu¬ 
lar and full price of such subscription or purchase is a 
certain sum set out and specified in said circulars and let¬ 
ters, and also stating that said respondent for a certain lim¬ 
ited time therein specified is offering to sell and deliver 
such publication on publications to the particular party to 
whom the circular or letter is sent at a reduced and special 
price, which is a substantially smaller price than that set 
out as the ordinary, regular and usual price for such sub¬ 
scription. Such representations made by respondent 
10 are false and misleading, for the pretended reduced 
or special price is the usual, ordinary, regular and 
full price for the subscription which the respondent is 
soliciting. Respondent further represents in said circulars 
and letters that such special and reduced price is made 
to only a few specially selected prospective customers, 
whereas in truth and in fact the price is the regular, full 
and usual price to everyone for the subscription. The use 
by respondent of said false and misleading statements and 
representations is calculated to and has the tendency and 
capacity to mislead and deceive the public, and does mis¬ 
lead and deceive the public into subscribing to or buying 
said magazines, periodicals and/or dailies in the belief that 
it is obtaining said magazines, periodicals and/or dailies 
at. a reduced and special price. 

Paragraph Three. The above alleged acts and practices 
of respondent are each and all of them to the prejudice 
of the public and respondent's competitors, and constitute 
unfair methods of competition in interstate commerce 
within the intent and meaning of Section 5 of an Act of 
Congress approved September 26, 1914, entitled, “An Act 
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To create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 

Wherefore, the premises considered, the Federal Trade 
Commission on this :24th day of November A. I)., jl92S, now 
here issues this its complaint against said respondent. 
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Notice . 


Notice is hereby given you, Macfadden Publications, Inc., 
respondent herein that the 8th day of January, A}. L)., 1929 
at 10:30 o’clock in the forenoon, is hereby fixed a^ the time, 
and the offices of the Federal Trade Commission in the 
City of Washington, D. C., as the place when and where a 
hearing will be had on the charges set forth in jthis com¬ 
plaint, at which time and place you shall have jthe right 
under said Act, to appear and show cause why j an order 
should not be entered by said Commission requiring you 
to cease and desist from the violation of law charged in 

i *-■ 

this complaint. 

You are notified and required within thirty d^iys from 
service of the complaint, unless such time be extended by 
order of the Commission, to file with the Commission an 
answer to the complaint. After filing answer you will 
be given reasonable notice of the time set for hearing. The 
Rules of Practice adopted by the Commission with respect 
to answer and failure to answer (Rule Ill) provide as fol¬ 
lows : 

(1) In case respondents should desire to protest) the pro¬ 
ceeding such answer shall contain a short and simple state¬ 
ment of the facts which constitute the ground oil defense. 
Respondents shall specifically admit or deny oil explain 
each of the facts alleged in the complaint, unless jrespond- 
ents are without knowledge, in which case respondents shall 

so state, such statement operating as a deijial. Any 
12 allegation of the complaint not specifically denied in 
the answer, unless respondents shall state ip the an¬ 
swer that respondents are without knowledge, |shall be 
deemed to be admitted to be true and may be ^o found 
bv the Commission. 

(2) In case respondents desire to waive hearing on the 
charges set forth in the complaint and not to coptest the 
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proceeding*, the answer may eon -1st of a statement that 
respondents refrain from contesting the proceeding or that 
respondents consent that the rommission may make, enter 
and serve upon respondents an order to cease and desist 
from the violation of the law alleged in the complaint, or 
that respondents admit all the allegations of the complaint 
to be true. Any such answer shall be deemed to be an 
admission of all the allegations of the complaint and to 
authorize the Commission to find such allegations to be 
true. 

(3) Failure of the respondents to file answer within the 
time as above provided for shall be deemed to be an ad¬ 
mission of all allegations of the complaint and to authorize 
the Commission to find them to be true and to waive hear¬ 
ing on the charges set forth in the complaint. 

In witness whereof the Federal Trade Commission has 
caused this complaint to be signed by its Secretary, and its 
official seal to be hereto affixed, at Washington, D. (\, thi- 
24th dav of November, A. D., 1928. 

By the Commission: 

[seal.] OTIS B. JOHNSON, 

Secretarif. 
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Exhibit B. 


Filed Apr. 30, 1929. 


United States of America 


Before the Federal Trade Commission. 

Docket No., 1549. 

In the Matter of Macfaddex Publications, Inc. 

Macfadden Publications, Inc., respondent, by Joseph 
Schultz, its attorney, for its answer to the complaint herein 
alleges as follows: 

First. Denies each and everv allegation contained in 
paragraphs Two and Three of the plaintiff's complaint. 

For a first separate and distinct defense to the complaint 
it alleges as follows: 

Second. Repeats and realleges each and every allegation 
contained in paragraph ‘ 4 First" hereof, with the same 
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force and effect as if the same were set forth at length 
herein. 

Third. Respondent further alleges that the literature, 

circulars and letters used bv it in the solicitation of sub- 

*■ 

scriptions and sales of the magazines and periodicals pub¬ 
lished and distributed by it truthfully warrant aid repre¬ 
sent that the price of such subscriptions so sought to be 
sold, or such sale so sought to lie made by subscription, is 
at a price which is less than the newsstand or ordinary sales 
price of such magazine or periodical so advertised and 
fairly and truthfully warrant and represent that a 
14 certain specific sum as named in such printed mat¬ 
ter, circular or letter will be saved to such subscriber 
availing himself of such offer, which said saving i: 
the actual difference between the newsstand or ! 


i price is 
ordinarv 


sales price of such magazine or periodical and the price 
so stated as the subscription price in such circular, let¬ 
ter or printed matter. 

Fourth. That all such literature, circulars, printed mat¬ 
ter and letters and the offers contained therein arc first 
submitted to the United States Post Office authorities for 
their approval and that all of the matter so contained in 
sue!?, circulars, printed matter, letters or offers jso circu¬ 
larized by the respondent is first approved by suclji Depart¬ 
ment. 

Fifth. That the literature, circulars, printed matter and 
letters so circularized by the respondent conform tjo and are 
similar to literature, circulars, printed matter and letters 
circularized and used by other corporations, partnerships 
and individuals engaged in the printing, publishing and 
distribution of magazines, periodicals and newspapers and 
is and lias been commonly recognized as the proper, ordi¬ 
nary practice in such trade. 

Sixth. That the conduct of the respondent does not con¬ 
stitute unfair competition and is not in violation of Section 
5 of an Act of Congress approved September :26tli, 1914 
entitled “An Act to Create a Federal Trade Commission, 
to define its powers and duties and for other purposes.” 

Wherefore respondent, prays that the complaint be dis¬ 
missed. 

JOSEPH SCHULTZ, 
Attorney for Refinovdent^ 
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Hxhibit C. 


Filed Apr. 30, 1929. 


United States of America: 


Before the Federal 'Trade Commission. 
Docket Xo., 1549. 


In the Matter of Mactaddex Publications, Inc. 


Sirs : 


The Respondent having heretofore and on the 4th day of 
March, 1929 made formal application pursuant to Rule 
7 of the rules of practice of the Federal Trade Commission 
for the issuance of subpoenas to certain persons, linns and 
corporations therein described and for the issuance of sub¬ 
poenas duces tecum therein described and 

The Federal 'Trade Commission having thereafter issued 
such subpoenas to such persons, firms and corporations as 
therein requested, and. 

The Federal Trade Commission having thereafter and 
on the 27th day of March, 1929 on the petition of some of 
such witnesses so subpoenaed vacated the duces tecum 
clause requiring the production of the papers and docu¬ 
ments therein described from the subpoenas issued to and 
served upon the following: 


McCall's Magazine by Lowell Siiumway, 

International Magazine Company by T. J. Buttikofer, 
Crowell Publishing Company by Robert Messier and 
Thomas Stewart, 

Doubleday, Doran & Co. by Charles K. Roe, 

Franklin Square Agency, by F. M. Singsen. 


16 and having vacated such duces tecum clause without 
notice to the Respondent and without ascribing cause 


therefor and 

Such action on the part of the Commission having been 
contrary to law and without jurisdiction 

Now, therefore, please take notice that the Respondent 
requests that subpoenas be issued for the 8th day of April, 
1929 at ten o'clock in the forenoon of that day or as soon 
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• 1 

thereafter as the ComiYssion may designate at jthe office 
of the Federal Trade Commission or at any other }j)lace des¬ 
ignated hv the Federal Trade Commission in thi Citv of 
New York on its behalf for the following witnesses: 

Met ’all’s Magazine by Lowell Shumway, *236 \|'est 37th 
Street. Xew York City. 

Crowell Publishing Company by Robert Messier,|230 Park 
Avenue, Xew York City . 

Crowell Publishing Company by ’Thomas Stewart, 250 
Park Avenue, Xew York City. 

Doubleday, Doran & Co. by Charles K. Poe, Garden City, 
Long Island, XL Y. 

’Tlie Review of Reviews by F. X. Stone, bo Fifth Avenue, 
Xew York City. 

Butterick Publishing Co. by Ronald 11. Bachman, Spring 
X MacDougall Sts., Xew York City. 

International Magazine Co. by T. d. Buttikofer, Kighth 
Ave. & 57th. St.. Xew York (‘ity. 

Conde Xast Publications by ’Thomas Kernan. 42Q Lexing¬ 
ton Ave., Xew York Citv. 

and that each of such witnesses be required to produce any 
and all copies of letters, circulars and literaturej used by 
each of such persons, firms or corporation so suhpjunaed in 
the solicitation of subscriptions to the magazines! or peri¬ 
odicals published or distributed In each of such |persons, 
firms or corporations, used during the years 192-1] to date, 
showing particularly that such letters, circulars and 
17 literature contain offers to prospective sid seribers, 
which said offer was being made to a special! or lim- 
ited group for a limited period and 'or alleging ithat the 
price offered in such letter, circular and literature for such 
subscription is less than the regular, usual and (ordinary 
price of such subscription, together with any and ajll copies 
of reports containing circulation figures made semiannually 
by each of such persons, firms or corporations to the Audit 
Bureau of Limitation during the years hereiiibefo|re speci¬ 
fied. | 

Respondent intends to prove by such testimony juicl such 
documents that 

(a) Competitors engaged in the publishing business so¬ 
licit subscriptions to their publications by similarly repre- 
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senting, as does tlie Respondent, that the price of the sub¬ 
scription so offered in such literature is less than the usual, 
ordinary and regular price of such subscription: 

(/y) That such offer is represented as being made to a 
limited or special group: 

(r) That such offer is made for a limited time only; 

(d) That for a long time responsible persons, firms and 
corporations, similarly engaged in the business in which 
Respondent is engaged, have commonly understood the 
practices used by the Respondent in the solicitation of sub¬ 
scription circulation: as ethical, fair and proper and that 
such practices have never heretofore been regarded as op¬ 
posed to good morals; 

(c) That the methods complained of do not constitute 
unfair competition nor is there a public interest in stopping 
the practices nor is a substantial portion of the public de¬ 
ceived thereby. 

Respondent contends that the testimony so sought to be 
adduced is material, competent and relevant and has been 

so held to be material and relevant in 
18 Federal Tradh Com. v. Anderson, Gratz et ah, 253 
U. S. 421: 

L. B. Silver Co. v. Federal Trade Com. 289 Fed. 985. 

John C. Winston Co. v. Federal Trade Com., 3 Fed. 
(2d) 961. 

AVinsted Hosiery Co. v. Federal Trade Com., 272 
Fed. 957: 258 I . S. 483; 

Ostermoor & Co. v. Federal Trade Com., 16 Fed. (2d) 
962. 

Chicago Portrait Co. v. Federal Trade Com., 4 Fed. 
(2d) 759: 266 IT. S. 42; 

Federal Trade Com. v. Beechnut Packing Co., 42 
Sup. Ct. Rep. 150. 


Respondent further requests that a subpoena duces tecum 
be issued to Franklin Square Agency by F. M. Singsen, 
49 East 33rd Street, New York City, requiring such person, 
firm or corporation to produce any and all circulars, litera¬ 
ture or catalogues published or distributed by such person, 
firm or corporation during the years 1924 to date in which 
offers are contained and prices are given for a subscription 
for one, two and more years to any of the publications pub¬ 
lished by the Respondent. 
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Respondent intends to prove by such testimony! and such 
documents that the prices quoted by the Respondent in the 
solicitation of subscriptions were the regular, usual and or¬ 
dinary prices and that subscriptions to its variou 


s public 


>o . 


regula r 
ere made 


tions were being obtained and solicited at sucli 
prices during the time that such special offers w 
by the Respondent. 

Respondent further requires that should such jwitnesses 
so to be subpoenaed move to vacate such subpoenas|or refuse 
to comply therewith, that pursuant to Section 9 oil the Fed¬ 
eral Trade Commission Act, proceedings be instituted by 
the Commission in the name of the Federal Trade 
19 Commission as authorized in such section of such 
Act. | 

Dated New York April 2, 1929. j 

Yours, &c., 

JOSEPH SCHULTZ, 
Attorney for Respondent. 

Office & P. 0. Address: 522 Fifth Avenue, Bcjrough of 
Manhattan, City of New York. 
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Exhibit D. 


Filed Apr. 30, 1929. ! 

United States of America: 

Before Federal Trade Commission. | 

At a regular session of the Federal Trade Commission, 
held at its office, in the City of Washington, D. (p., on the 
20th day of April, A. D., 1929. 

Commissioners: Edgar A. McCulloch. Chairman; Gar¬ 
land S. Ferguson, Jr., C. W. Hunt, William E. Humphrey, 
Charles H. March. 

Docket No. 1549. 


In the Matter of Macfadden Publications, Inc. 

Order . j 

An application for subpoenas duces tecum haying been 
filed by counsel for the respondent on April 4, 1929, and 
having been considered by the Commission, 
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/ / 


It is ordered that said application be, and tile same Is 
hereby, denied. 

By tin* (‘ommission. 

OTIS B. JOHNSON, 


Secretary. 
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Order. 

Filed A nr. 30, 1929. 


On reading and filing the sworn petition of Macfadden 
Publications. Jnc.. petitioner herein, and upon due con¬ 
sideration thereof ami on motion of Harry T. Lore, counsel 
to the said petitioner, 

It is ordered that a writ of mandamus forthwith issue 
out of this Court directed to Edgar C. MeCullogh. Garland 
S. Ferguson. Jr., C. W. Hunt, William E. Humphrey and 
Charles II. March, Commissioners of the Federal Trade 
Commission directing and commanding the said Federal 
Trade Commission forthwith to issue subpoenas and sub¬ 
poenas duces tecum to certain persons pursuant to the de¬ 
mand theretofore duly made by the petitioner unless the 
said parties hereinbefore named or any of them shall on 

the 10th dav of Mav, A. I). 1929 at 10 A. M. before this 
• • 

Honorable Court at the Court House, Supreme Court, 
'Washington. District of Columbia, show good cause to the 
contrary herein. 

Further ordered that the writ so issued be* served forth¬ 
with on all of the above named parties. 

WENDELL P. STAFFORD, 

.Justice. 

22 Service of a copy of this writ made on the Federal 
Trade Commission on this the 2nd dav of Mav, 1929. 
and all other service is waived bv the Commission. 

ROBT. E. HEALY, 

Chief Counsel, Federal Trade Commission. 

A copy of this writ was served on the Federal Trade 
Commission on this the 2nd day of May, 1929, by serving 
the same on me as Chairman of said Commission, 

i e. a. McCulloch, 

Chairman. 
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Alteruatire Writ of Manila inns. 
Issued April 30, 1929. 


To Edgar A. McCulloch, Garland S. Fergusonj, Jr., 0. W. 
Hunt, William E. Humphrey, and Charlesj II. March, 
Commissioners of the Federal Trade Comnjiission, and 


each of them and the successors in the officq 
them: 


of each of 


to Macfad- 


Whereas a complaint was heretofore issued 
den Publications, Inc., by tin* Federal "Trade Commission 
giving it notice to appear at a time and place therein stated 
to show cause whv an order should not be entelred bv said 

• I • 

Commission requiring it to cease and desist froin the viola¬ 
tion of law charged in such complaint; and 

Whereas the said Macfadden Publications, line., there¬ 
after dulv tiled its answer to such complaint, denving the 
violations of law therein charged: and 

Whereas the said Macfadden Publications, Ijnc., has re¬ 
quired and requested the said Commission pursuant to its 
rules to issue subpoenas and subpoenas duces tecum upon 
various persons, firms or corporations requiring them and 
each of them to produce certain records and documents; 


and 


!3 


Whereas under the Pules of such Commission it 
became the dutv of such Commission to! issue such 
subpoenas and snhpa*nas duces tecum: and 

Whereas it has failed, neglected and refused jto perform 
such duty and to issue the same, all of which! will more 
fully appear by the petition of the said Macfadden Publi¬ 
cations, Inc., 

Now, therefore, you the said Edgar S. McCujlloch, Gar¬ 
land S. Ferguson, Jr., C. W. Hunt, William E. Humphrey, 
and Charles S. March, Commissioners of the Federal Trade 
Commission, and each of you and your respective succes¬ 
sors in office are hereby commanded and enjoined that im¬ 
mediately upon the receipt of this writ and unless you shall, 
on the 10th day of May, A. D. 1929 next before tjhis Honor¬ 
able Court at the hour of 10 A. M. at the Courj House in 
Washington, District of Columbia, show good csjmse to the 
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contrary. proceed forthwith and perform your several 
duties as prescribed in the Federal Trade Commission Act, 
to wit, that you do forthwith issue subpoenas and sub¬ 
poenas duces tecum for a time and place which shall be the 
time and place of tin* next hearing in the proceeding pend¬ 
ing against Macfadden Publications, Inc., before the Fed¬ 
eral Trade Commission to the following witnesses: 

McCall's Magazine by Lowell Shumway, 236 37th St., 
New York Citv. 

Crowell Publishing Company by Robert Messier, 250 
Park Avenue. New York City. 

Crowell Publishing Company by Thomas Stewart, 250 
Park Avenue, New York City. 

Doubledav, Doran Co. bv Chaides K. Roe, Garden Citv, 
Long Island, New York. 

The Review of Reviews by F. X. Stone, 55 Fifth Avenue, 
New York City. 

Butterick Publishing Co. by Ronald 11. Bachman, Spring 
& MacDougall Streets, Xew York City. 

24 International Magazine Co. bv T. J. Buttikofer, 

Eighth Ave., and 57th Street, Xew York City. 

Conde Xast Publications by Thomas Kernan, 420 Lex¬ 
ington Avenue, Xew York City. 

and that each of such witnesses be required to produce any 
and all copies of let tiers, circulars and literature used by 
each of such persons, 1 firms or corporations so subpoenaed 
in the solicitation of subscriptions to the magazines or 
periodicals published or distributed by each of such per¬ 
sons, firms or corporations, used during the years 1924 to 
date, showing particularly that such letters, circulars and 
literature contain offers to prospective subscribers, which 
said offer was being made to a special or limited group for 
a limited period and or alleging that the price offered in 
such letter, circular and literature for such subscription is 
less than the regular, usual and ordinary price of such sub¬ 
scription, together with any and all copies of reports con¬ 
taining circulation figures made semi-annuallv bv each of 
such persons, firms or corporations to the Audit Bureau of 
Circulation during the years hereinbefore specified; also to 
Franklin Square Agency by F. M. Singsen, 49 East 33rd 
Street, Xew York City, requiring such person, firm or cor- 
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poratioii to produce any and all circulars, literature or 
catalogs published or distributed by such persoiji, firm or 
corporation during the years 1924 to date in which offers 
are contained and prices given for a subscription for one, 
two and more years to any of the publications published by 
the Macfadden Publications, Inc. 

Dated Washington, D. C., April .40, 1929. ! 

Witness the Honorable Walter I. McCoy, Chij?f Justice 
of said court, this 30 day of April, 1929. 

[Seal Supreme Court of the District of Columbia.] 

i 

FRANK E. (TXXIXGHAM, 

j Clerk, 

By ALF. (i. BUHRMAX, ' 

Asst. Clk. ! 


25 Respondents' Answer and Return. 

i 

i 

Filed Mac 9, 1929. 

* 

To the Honorable the Justices of the Supreme! Court of 
the District of Columbia: 

i 

i 

Now comes the above-named respondents and, [in answer 
to the petitioner’s petition filed in this cause as Well as by 
way of return to the rule to show cause herein issued, say: 

(1) They admit the averments of Paragraph {(1). 

(2) They admit the averments of Paragraph 1(2). 

(3) They admit the averments of Paragraph 1(3). 

(4) They admit the averments of Paragraph 1(4). 

(5) They admit the averments of Paragraph 1(3). 

(6) Answering the averments of Paragraph! ((>), they 
admit that at the close of the hearings on the first dav of 
March, 1929, and at the request of the petitioner, an ad¬ 
journment was taken in order to permit petitioner to make 
formal application for the issuance of subpoenas and sub¬ 
poenas duces tecum to various persons; bu deny that 

26 the papers and documents for which petitioner re¬ 
quested subpoenas duces tecum, or any! of tlienii 

would tend in any way to disprove or explain the charges 
made against petitioner in the complaint of the Federal 
Trade Commission, or were in any way rclevaijt or mate¬ 
rial to that proceeding. 
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(7) They admit the averments of Paragraph (7), and 
further aver that said subpoenas duces tecum were issued 
upon the basis of representations by petitioner s attorney 
that there was no objection upon the part ot those to whom 
said subpoenas duces itecum were issued to the production 
of the documents called for by such subpoenas, that he had 
seen the parties and that such documents would be will¬ 
ingly produced. It had been pointed out to petitioner s 
counsel that the subpoenas duces tecum requested by the ap¬ 
plication of March 4, 1929, would amount to unreasonable 
search and seizure, in violation of the Fourth Amendment 
to the Constitution of the United States; that the docu¬ 
ments which apparently would be required by such sub¬ 
poenas duces tecum seemed to be irrelevant and immaterial 
under the charges of the complaint; that such subpoenas 
duces tecum would bo, unenforceable, and the Commission 
would not issue subpoenas duces tecum which it did not 
believe could be enforced. A copy of the application of 
March 4, 1929 is attached hereto and marked Exhibit “A", 
and by reference thereto made a part of this answer and 
return. Copies of the correspondence between the Chief 
Counsel of the Commission and the attorney for petitioner 
referring to some of the above representations are attached 
hereto and marked Exhibits “!>*’, “C”, “D’* and “il” and 
by reference thereto made a part of this answer and return. 
A copy of one of said subpoenas duces tecum is attached 
hereto and marked Exhibit “F", and bv reference 
27 thereto made a part of ibis answer and return. All 
of said subpoenas duces tecum are similar to this 

one. 

(S) They admit the averments of Paragraph (8) and 
further aver that upon receiving from the parties upon 
whom subpoenas duces tecum had been served in accord¬ 
ance with the application of respondent of March 4, 1929 
and the representations of petitioner's attorney above set 
forth, motions to vacate said sr«bp<onas duces tecum, copies 
of which motions are attached hereto and marked Exhibits 
“G” “H”, “I”, “J”, “K”, “L” and “M”, and by refer¬ 
ence thereto made a part of this answer and return, and 
learning therefrom thqt said parties objected to the pro¬ 
duction of the documents called for in said subpoenas duces 
tecum, and believing that said subpoenas duces tecum were 
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unenforceable, they vacated the duces tecum clause |of said 
subpoenas duces tecum. 

(9) Answering the averments of Paragraph (Pj), they 
admit that thereafter, and on April 4, 1929, petitioner 
through its counsel made another application for su|bpo?nas 
duces tecum to the same parties to whom it requested such 
subpoenas in its application of March 4. 192'), and that In¬ 
hibit “C” attached to the petition herein is an accurate 
copy of said application. 

(10) They admit the averments of Paragraph (10) in so 
far as tliev relate to subpoenas duces tecum, but deuv that 

* * • • • l * 

the Federal Trade Commission has refused to issue upon 
application of petitioner subpoenas ad testificandum and 
aver that all such subpoenas requested by petitioner have 
been issued and served, and that such subpoenas hare been 
issued and served upon those to whom subpoenas duces 
tecum were denied. 

28 (11) Answering the averments of Paragraph (11), 

they say that the provisions of Section 5 of Tic Fed¬ 
eral Trade Commission Act, to which reference is there 

made, are as follows: 

“Sec. 5. That unfair methods of competition jin com¬ 
merce are hereby declared unlawful. 

“The Commission is hereby empowered and directed to 
prevent persons, partnerships or corporations, except 
banks, and common carriers subject to the Acts to regu¬ 
late commerce, from using unfair methods of competition 
in commerce. 

“Whenever the commission shall have reason to! believe 
that any such person, partnership or corporation lips been 
or is using any unfair method of competition in coijmierce, 
and if it shall appear to the Commission that a proceeding 
by it in respect thereof would be to the interest of tjhe pub¬ 
lic, it shall issue and serve upon such person, partnership 
or corporation a complaint stating its charges in jhnt re¬ 
spect, and containing a notice of a hearing upon a <|lay and 
at a place therein fixed at least thirty days after the! service 
of said complaint. The person, partnership or corporation 
so complained of shall have the right to appear at the 
place and time so fixed and show cause why an order should 
not be entered by the Commission requiring such person, 
partnership or corporation to cease and desist from the 
violation of the law so charged in said complaint, i 
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(12) They admit the averments of Paragraph (12). 

(13) Answering the averments of Paragraph (13), they 
admit that petitioner made formal verified application in 
writing, as shown by Exhibit “C” attached to the peti¬ 
tion, but they deny that petitioner has not been afforded 
the opportunity and right, as given by said Act, to appear 

and show cause whv an order should not be entered bv 

• • 

the (’ommission requiring it to cease and desist from the 
practices complained of. They aver that a time and place 
for such appearance on the part of the petitioner has been 
repeatedly set, and each time has been postponed at the 
request of the petitioner. 

29 (14) Answering the averments of Paragraph 

(14), they are without knowledge of what petitioner 
intends to prove in the proceeding before the Commis¬ 
sion, but aver that it has not been shown that the docu¬ 
ments for which subpoenas duces tecum were requested 
would tend in any way to establish what petitioner states 
in said paragraph it intends to prove, and further aver 
that such documents would not in any way tend to prove 
what petitioner so states it intends to prove in said pro¬ 
ceeding, and further aver that the practices of petitioner's 
competitors are not relevant or material in the proceeding 
before the Commission. 


(lb) Answering the averments of Paragraph (15), re¬ 
spondents deny that the documents for which petitioner re¬ 
quests subpoenas duces tecum are material or relevant to 
the proceeding before the Commission, or that they are 
necessary to prove,i if such be relevant and material, that 
some competitors are using similar or identical methods 
to those cl larged against petitioner, and aver further that 
there is nothing in the record which tends to show that 


such documents, if■ produced, would in any way tend to 
prove that such competitors of petitioner are using, or 
have been using, similar or identical methods in the con¬ 
duct of their businesses. The application of petitioner 
seemingly calls for subpoenas duces tecum to certain of its 
competitors for any and all copies of letters, circulars and 
literature used by them in the solicitation of subscriptions, 
showing particularly that such letters, circulars and litera¬ 
ture contain offers of subscriptions to a special or limited 
group for a limited period and/or at a price said to be less 
than the regular, usual and ordinary price of such sub- 
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scriptions, regardless of whether such statements I in such 
letters, circulars and literature are true, or are, jas it is 

charged are such representations of petitioner, false. 
30 Thev further aver that the use of such methods hv 

• i • 

such competitors, if a fact, is irrelevant anil imma¬ 
terial in a proceeding against petitioner because olf its use 
of such false and misleading practices. They further aver 
that such papers would not in any way tend to pijove that 
such methods as are charged against the petitioner herein 
in the complaint of the Commission have long betjn recog¬ 
nized as fair, proper and honorable, or that persons have 
not been misled or deceived thereby, or that competitors 
have not complained or could not complain of petitioner's 
conduct. | 

(16) Answering the averments of Paragraph (16), re¬ 
spondents would show that said order of the Commission 
refusing petitioner’s application for subpoenas ducjes tecum 
is reviewable by the Circuit Court of Appeals i 
ceeding in accordance with Section 5 of the Fedei 
Commission Act which provides: 

“ * * * If such person, partnership or coj 

fails or neglects to obey such order of the Commission 
while the same is in effect, the Commission may !apply to 
the Circuit Court of Appeals of the United Statps within 
any circuit where the method of competition in! question 
was used or where such person, partnership or corporation 
resides or carries on business, for the enforcement of its 
order, and shall certify and file with its application a tran¬ 
script of the entire record in the proceeding, including all 
the testimony taken and the report and order of it he Com¬ 
mission. Upon such filing of the application and transcript 
the Court shall cause notice thereof to be seryed upon 
such person, partnership or corporation and \hereupon 
shall have jurisdiction of the proceeding and of jthe ques¬ 
tion determined therein, and shall have power to make and 
enter upon the pleadings, testimony and proceedings set 
forth in such transcript a decree affirming, modifying, or 
setting aside the order of the Commission. Tlile findings 
of the Commission as to the facts, if supported by testi¬ 
mony, shall be conclusive. If either party shall apply to 
the Court for leave to adduce additional evidence, and 
shall show to the satisfaction of the Court thatj such ad- 
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21 ditional evidence is material and that tliere were 
reasonable grounds for the failure to adduce such 
evidence in the proceeding before the commission, the 
court may order such additional evidence to be taken be¬ 
fore the commission and to be adduced upon the hearing in 
such manner and upon such terms and conditions as to 
the court may seem proper. The commission may modify 
its findings as to the facts, or make new findings, by reason 
of the additional evidence so taken, and it shall file such 
modified or new findings, which, if supported by testimony, 
shall be conclusive, and its recommendation, if any, for 
the modification or'setting aside of its original order, with 
the return of such additional evidence. The judgment and 
decree of the court shall be final, except that the same shall 
he subject to review by the Supreme Court upon certiorari, 
as provided in section two hundred and forty of the Judi¬ 
cial (’ode. 

44 Any party required by such order of the Commission 
to cease and desist 1 from using such method of competition 
may obtain a review of such order in said circuit court 
of appeals by filing in the court a written petition praying 
that the order of the commission be set aside. A copy of 
such petition shall* be forthwith served upon the commis¬ 
sion, and thereupon the commission forthwith shall certify 
and file in the court a transcript of the record as herein¬ 
before provided, il'pon the filing of the transcript the 
court shall have the same jurisdiction to affirm, set aside 
or modifv the order of the commission as in the case of an 
application by tliei commission for the enforcement of its 
order, and the findings of the commission as to the facts, 
if supported by testimony, shall in like manner be con¬ 
clusive. 

44 The jurisdiction of the circuit court of appeals of the 
United States to enforce, set aside or modify orders of the 
commission shall be exclusive. 4 * 


Under the provisions of this section, as construed by the 
courts, if competent, material and relevant evidence has 
been excluded by the Commission, the case is remanded 
to the Commission with directions to admit the same; and 
the courts safeguard the rights of a respondent to the end 
that the respondent may have the benefit of a fair trial 
of the facts at issue. This provides adequate remedy to 


FEDERAL TKADi- COMMISSION. 


25 


petitioner for the correction of any error upon th|e part of 
the Commission in tin* conduct or course of the proceeding 
prescribed l>y Section 5 of the Federal TrJide Com- 
32 mission Act. Respondents therefore deny [that peti¬ 
tioner has not hv law other adequate and efficient 

• * 

remedy for correction of tlie Commission's action! in deny¬ 
ing its application for such subpoenas duces tecum, if such 

he erroneous. Tliev further denv that such action of the 

• • 

Commission was without warrant or right, or amounts to 
an invasion of petitioner's constitutional privileges, or 
prevents it from duly and properly showing causje why an 
order should not be entered against it requiring ijt to cease 
and desist from certain practices. 

(17) Answering the averments of Paragraph j (17), re¬ 
spondents say that there is no present intention jpf setting 
a time and place for hearing in the proceeding ijefore the 
Commission until this petition for mandamus has! been dis¬ 
posed of, and they deny that said subpoenas duces tecum 
are necessary to enable petitioner adequately, properly and 
duly to defend itself, or that without said subpoe: 
tecum it will be deprived of its property or right 
due process of law, and they further deny that i 
has ever been refused subpoenas ad testifieanduijn. 

(18) They deny the averments of Paragraph] (18) be¬ 
cause of the facts and reasons specifically set out in Para¬ 
graph (1G) and elsewhere of this answer and return. 

Answering the petition generally, respondents say: 

1. The statute creating the Federal Trade Commission 
and defining its duties and powers does not specifically 
direct it to issue subpoenas duces tecum upon the applica¬ 
tion of a respondent before it. The only power of the Com¬ 
mission to issue subpoenas duces tecum is conferred by Sec¬ 
tion 9 of said Act, in the following language: 


las duces 
s without 
petitioner 


< » # 


* and the commission shall have power to require 
by subpoenas the attendance and testimony of |witnesses 
and the production of all such documentary evidence re¬ 
lating to any matter under investigation, jfcny mem- 
33 ber of the commission may sign subpoenas, land mem¬ 
bers and examiners of the commission may admin¬ 
ister caths and affirmations, examine witnesses aijLd receive 
evidence. Such attendance of witnesses, and th|e produe- 
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lion of such documentary '••idea . ay be required from 
any person in the Tinted States, at any designated place 
of hearing.’* 

Clearlv. such language compel* the Commission to exev- 
eise its judgment and discretion in the issuanee ot sub¬ 
poenas duct's tecum. 

2. It appears upon tin* fare o! tlie petition herein that 
petitioner 1ms filed an application for snbpomns duces tecum 
to certain parties, and that line Commission, after due con¬ 
sideration and in the exercise of its sound judgment and 
discretion, denied petitioner's amplication for said subpumas 
duces tecum and refused to issue the same. 4 he petition 
herein does not. therefore, stale* tacts sufficient to entitle 
petitioner to the issuanee of a writ of mandamus herein, 
or to any relief in this cause. 

3. The mandatory clause of the petition and rule, and 
of the proposed writ■ herein. is so framed as to incorporate 
and constitute a decree by ibis Court vacating and setting 
aside the action of the Commission taken in the due exer¬ 
cise of the judgment and discretion vested in it by law, 
in denying said application for subpoenas duces tecum, 
and substituting other action therefor. 1 non no facts al¬ 
leged. or that might be alleged, is petitioner entitled to a 
writ of mandamus for the accomplishment of such pur¬ 
pose. or to reverse any decision of the (’ommission so made, 
and the petitioner is. therefore, entitled to no writ of man¬ 
damus herein. 

4. The petitioner herein does not allege a refusal by re¬ 
spondents to assume jurisdiction of, and consider or pass 
upon, 1 lie application for subpamas duces tecum referred 

to in said petition and in the mandatory clause of the 
34 proposed writ of mandamus herein, or action beyond 
and outside the .jurisdiction of respondents. The 
petition herein does !not. therefore, state facts sufficient to 
entitle petitioner to : the issuance of a writ of mandamus 
herein, or to any relief in this cause. 

5. Any findings of fact the Commission may hereafter 
make and incorporate in its written report in the proceed¬ 
ing before it, and any order to cease and desist the Com¬ 
mission may hereafter make, enter and issue therein, will 
have no binding force and effect upon the rights of the 
petitioner, unless and until such findings of fact shall have 
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been accepted and approved by a proper Circuit Court of 
Appeals upon a petition duly tiled therein hy the Commis¬ 
sion to enforce such order to cease and desist, or upon a 
petition to review such order duly tiled by petitioner in such 
Court: and unless and until such Court shall affirm such 
order, or modify the same and affirm such order so modi- 
iied. 

Such Circuit Court of Appeals upon any sucl[ petition, 
would lake original jurisdiction of the proceeding and of 
the entire record thereof, and would have full original 
jurisdiction of add questions presented hy such record and 
full power to decide the same. If it shall appear] from the 
application for subpoenas duct's tecum referred to in the 
petition herein, or from any other pari or parts of the 
record in said proceeding, that the petitioner has been de¬ 
nied the benefit of a fair trial of any issue orj issues in 
said proceeding, such Court has full jurisdiction.(authority 
and power so to declare, and to reject such findings and 
hold them for naught, and thereupon to vacate jmy order 
to cease and desist which the Commission may hjive made, 
entered or issued thereon, or to remand the ijroeeeding 
to the Commission with directions to issue] said sub- 
bo poenas duces tecum. 

There is no right expresslv given bv law for the 
filing of applications lor subpoenas duces tecum b^ respond¬ 
ents before the Commission, nor is any power or duty ex- 
nrosslv created bv law commanding or enjoining the Com- 
mission to issue subpoenas duces tecum upon such applica- 
iion by res])ondents before it. If the record ii the pro¬ 
ceeding and said application for subpoenas duces tecum 
show erroneous action on the pail of the Commission upon 
said application for subpmnas duces tecum, and if the Com¬ 
mission shall thereafter make findings of fact adverse to 
tin* respondent in the proceeding before it, and shall there¬ 
upon make, enter and serve upon such respondent an order 
to cease and desist, the statute expressly gives to such re¬ 
spondent a full, adequate and efficient remedy. 

Wherefore, the petition herein does not state facts suf¬ 
ficient to constitute a cause of action, or to entitle peti¬ 
tioner to the issuance of a writ of mandamus herein, or 
to anv relief herein. 

(i. The Commission is nowhere expressly directed to issue 
subpoenas duces tecum upon the application of 4 respond- 
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ent before it. The only power ; .o issue subpoenas duces 
tecum is that given under Section 9 of the Federal Trade 
Commission Act, as set ouj above, dearly, it was intended 
that the Commission should use its judgment and discre¬ 
tion in issuing subpoenas duces tecum, and not allow one 
who happens to be a irespondent before it to use such pro¬ 
cesses arbitrarily and unwarrantedly to obtain knowl¬ 
edge of its competitors practices and methods. That others 
may be using similar or identical fraudulent practices 

36 is not material or revelant in the proceeding against 
this petitioner because of its use of such fraudulent 

practices. 

7. The complaint of the Commission in the proceedings 
before it relates to the sales of, and offers to sell, bv the 
petitioner herein, publications distributed by it, and not to 
the sales of, or offers to sell, such publications by other 
parties: and petitioner should not be allowed to use the 
pro-esses oi the Commission to obtain information of the 
methods and practices used by others in selling or attempt¬ 
ing to sell the publications distributed by petitioner, and 
documents which only show the practices and methods of 
others in selling and offering to sell petitioner's publica¬ 
tions are irrelevant and immaterial to the charges in the 
complaint of the < ‘oiumission. 

8. It was certainly not intended that the Commission 
should indiscriminately issue siibpumas duces tecum upon 
the mere request of a respondent before it. The Commis¬ 
sion has been criticised by the Courts for issuing subpccnas 
duces tecum wit bout I sufficient foundation, (dearly, then, 
the Commission should not allow a respondent before it to 
use its subpoenas duces tecum for fishing expeditions into 
competitors' papers to bud out what such competitors are 
doing or what methods they are using. The relevancy and 
materiality of such papers should clearly appear before the 
Commission should issue such subpoenas duces tecum. 

9. There is nothing in the record tending to show that 
the papers and documents for which petitioner requests 
subpoenas duces tecum would in any way tend to prove the 
facts which petitioner claims it desires to establish by them. 
The petition herein does not, therefore, state a case en¬ 
titling petitioner to a writ of mandamus herein, or 

37 to any relief in this cause. 

10. The application for subpoenas duces tecum is 
so indefinite and uncertain with reference to the papers and 
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documents foi which sr.’ pawns duces t eeum arc* re*'] nest cel 
that subpoenas duces tecum drawn in accordance with said 
application would Sail to notify the parties upon I whom it 
is requested that- said subpoenas he served with reasonable 
certainly what papers and documents are required, and 
would require that th(»y bring in a "real mass of documents 
relating to the details of their businesses, and suHi would 
amount to an unreasonable search and seizure. KfYorts 
to obtain subscription circulation by means of mailed cir¬ 
culars and literature are made by publishers about four or 
live times a year. There are generally mailed at such 
times, in one envelope, three pieces of literature. The peti¬ 
tioner requests this literature for five years. Tljis would 
mean about seventy-live documents from each of the con¬ 
cerns to be subpoenaed for each of the magazines w iich they 
distribute. Some of these concerns distribute seven or eight 
magazines. Taken in its narrowest scope, therefore, such 
subpumas ducos tecum as petitioner requests would mean 
about six hundred documents from each of such concerns. 

11. The gravamen of the charge against petitioner in 
tiic proceeding before the* (’ommission is that it makes false 
and misleading representation:- in its efforts to obtain sub¬ 
scription circulation to the publications distributed by it. 
The documents for which petitioner requests the |Commis¬ 
sion to issue subpuMias duces tecum arc not confined to 
documents showing similar practices, if such llieire be, oil 

the* part of its competitors, blit include ail documents which 

, , | 
would, show that any oi those to whom sfuch sub- 

MS pumas might be issued lias made or makhs repre¬ 


sentations similar to those petitioner is cha *ged with 
falselv making, though such representations hv its competi- 
tors be wiiolh true and. in no way contain any fabe or mis¬ 
leading statemi'iit. The petition does not, thereibre, state 
a ease which entitles petitioner to a writ of n aiulamus 
herein, or to any relief in this cause. 

12. in order for this writ of mandamus to issulc it must 
be decided that the issuing oi subpomas duces teci m by the 
Federal Trade Commission is purely a ministerial act, or 
that its act in refusing to issue such subpoenas was arbi- 
trarv and unwarranted, and that such subpoenas dukes tecum 
would violate no rights of those to whom they aife issued. 

13. The allegations of the petition do not stale a ease 
which entitles petitioner to the writ of mandamus as 
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ALL i LX F. BFSiCK, 

J.»7. Chief Counsel; 
BALDWIN i>. BAXE, 

I Is Ail u metis. 

«.)0 OlSTUU r Oi V OLl’MLUA. 

Edgar A. hiri Miiocn S cin.y liist duly sworn on liis oath 
says: 

fhat he is now and inis been cmitinuouslv since the lllli 
day of February. i: A, a duL appointed and commissioned 
member oi i!:c l ed< red trade ( ’oinmissiOil, one of the de¬ 
le mum! s ill tins eau-e : 

i ha in has oe. u authorized i-> the Federal Trade Com • 
mission ami • in se\ eral members l iereoL to make this alii- 
din'il for and on behalf of said Federal Trade Commission 
ami oi oat h anti, ad oi lee members thereof: 

i lull i •' makes ; ins aiddavit for and on heiialf of said 
Fcdei'iu . r;ide Commission, of himself and oi each and all 
oi the defendant - !• said petition and rule to show cause in 
this cause as set forth in the caption of tiiis answer and re¬ 
turn : 

That he has read tin- above and foregoing joint answer 
and return oi the defendants to this petition and to the rule 
issued in tiiis cause and avers iliat all allegations oi fact 
therein are true: 


E. A. McCULLOCli 
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Subscribed and sworn- io bei’ove me, the unde 
notary public in and for the District of Columbi 
dav of Mav 1929. 

• *7 

I Seal F. C. Ibmuarlv, Notary Public. Disti 


jrMgneu, a 
i, this Sth 


ict of Co¬ 


lumbia. 


F. C. BAUOAKLY. 


M\ commission expires ou the da\ of i)iventl><.T, 1933. 




Keccipt of a copy of tins answer and retjiirn is ac- 
knoweldged this 9 day of .Uay, 1924. 

11ARYEY IIA ilBlTT. 
HARRY LO Ylt. 


•JAMES ii. SVKE. 
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Exhibit “A/ 


United States of America: 

Before the Federal Trade Commission, j 
Docket No., lb49. i 

In the Matter of ALacfadden Publications. |1nc. 

Sirs: 

Please take notice that the respondent requests!that sub¬ 
poenas be issued for the IStli day of March, 19^9, at ten 
o'clock at the oliice of tin* Federal Trade Commission. Post 
Office Building, Xew York City, on its behalf for the follow¬ 
ing witnesses: 

c? 

Malcolm AY. MacGowan, 17 West 46th Street, Xew York 
City. 

Andrew Davlin, 5 Columbus Circle, Xew York City. 

A. E. Turner, 30 Irving Place, Xew York City.| 

F. G. Mulker, General Post Office, Xew York City. 

Arthur W. Crowley, 511 East 164th Street, Nlew York 
City and that subpoenas duces tecum be issued l'orjthe same 
day for the following witnesses requiring them land each 
of them to bring with them copies of any and all literature 
used by their respective companies from the years 1922 to 
date in the solicitation of subscription circulations to tile 
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publication.^ and periodueaD »-• ii>1 i bed by each ol* such com¬ 
panies. 

McCall's Magazine by Lowell Shumway, 22(> West .‘17th 
Street. Xew York City. 

Crowell Publishing Conrpany by Doberl Messier, 250 
Park Avenue, Xew York City. 

Crowell Publishing Company b\ Thomas Stewart, 250 
Park Avenue, Xew York (’ity, 

Douhledav, Doran *X Co. bv Charles K. Poe, Carden Cite, 

• • • • 

Long Island, X. Y. 

file Deview of Deviews by F. X. Stone, bb Fifth Axeiuie, 
Xew York Citv. 

Butterick Publishing Co. by Donald 1!. Bachman, Spring 
•k McDotigall Streets. Xew York City. 

42 International Magazine Co. by T. J. Buttikofer, 

Fight- Avenue and 57th St.. Xew York City. 

Condo Xast Publications by Thomas Kernan, Creenwieh, 
(Mini., or 420 Lexington A\enue, Xew York (’ity. 

Franklin Square Agency by F. M. Singson. 40 Fast 22rd 
Street, Xew York (’ity. 

Dated Xew York, March 4. 1020. 

Yours, etc.. 

JOSEPH SCHULTZ, 

Attorney \<>r llrsfionttcnt . 


Ollice A P. (). Address: 522 Fifth Avenue, Borough of 
Manhattan. City of Xew York. 

To Federal Trade Commission. 


43 Exhibit *‘B." 

WTK :MH. 

March 9, 1929. 

Joseph Schultz, Esq., 

522 Fifth Avenue, 

Xew York, X. Y. 

in re Docket 1549—McFadclen Publications. Inc*. 

Dear Sir: 

Your request under date of March 4, 1929, for 6 sub¬ 
poenas duces tecum has been referred to me, and I am re¬ 
quired to make a recommendation to the Commission as to 
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your request. I find some difficulties In the way which T 
wish you to consider. First, lot mo say 1 do not wish to 
hinder or embarrass you in anv wav in oreseiiting vour 

• * • . i a • 

defense or raising sue!*, questions a< you ihi.uk ought to he 
presented either to the (Commission or to the niiiils. It 
is proper and probably ueeessary that the Commission 
issue subpan las for witnesses needed bv respondents. 
There scorns to be in the act, however, no provision for 
action by respondents to compel obedience to tlie sub¬ 
poenas which the Commission issues. Sue': an application 
must he made, i judge. in cast* <>f disobedience by! the ('om¬ 
mission. it would noi he fair to respondents! 1o issue 
subptpnas on their behalf which the Commission would be 
unwilling to attempt to enforce by applications to the 
courts. Furthermore, in trying to decide what to do, anal¬ 
ogies by reference to equity practice may be heloful. 

It is claimed that in the Federal Equity (.’curls sub¬ 
poenas duces tecum do not issue except upon tilt 1 order of 
the court based on representations of facts which show rea¬ 
sonable possibility that papers demanded are material, rele¬ 
vant and competent. Xo such showing appears in your 
application. Furthermore, is there reasonable ground to 
believe that all the documents you demand of these wit¬ 
nesses are evidence ! Or do you wish to examine them to 
discover evidence? If the latter, do you not ruji counter 
to the 4th Amendment and the decisions underj it ? Are 
you willing; to tell me whether these prospective wit- 
44 nesses are apt to obey or to refuse ! Alsjo if your 
purpose is to attempt to prove that certain com¬ 
petitors are using’ tin* same or similar methods as those 
used by your client and alleged to be unfair, wofild it not 
be best to have the question ruled on in one typical instance 
before bringing in what mav possible amount Ijo a verv 
large volume of papers? 

It will be helpful to me if you will indicate yourj views on 
all these points, and if you will also consider whether you 
can improve your application. j 

The other subpoenas will be issued today. 

Verv trulv vours, 

ROBT. E. HEALY, 

Chief Counsel. 


5—5024a 
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Exmr.iT “0.” 


Law (Mlices of Joseph Schultz. 5*J*J EiHh Avenue. Now York. 

Telephone: Vanderbilt 5546. 

In the Matter of Maefaddeu Publications, Inc.: Docket Xo v 


1549. 


Federal Trade Commission, 
Washington. I). (\ 


March 14th, 1555. 


Attention lion. L >To i E. Ilealv. 


Dkai: Judge IIealv: 

4!iis is to ackuow; dgr recmpl • »! your letter oi .'darch 
Vith in the above ma-ter. advising me of the postponement 
of the hearing from March ; v t!i to March JSih. idid. 

In response to your prior •• uumnn; at ion of March !Mt>, 
permit me to say that i am pane c mfident that, if the Lem 
mission issues the Mibpmnas duce> te^um reqneste l !>y me 
and referred to in your said letter, none of the corpora¬ 
tions and individuals whose attendance will be so n pure. 1 
will in any way resist such process. 

In regard to the proof which i intend to elicit from such 
witnesses and from the documents to hr produced by them, 
T assure you that it is my purpose and intention to-keep tin* 
record within reasonable hounds and if possible, to odor 
only such papers as may be mosary to give to the Com- 
mission and to the courts, if necessary, proof of material 
and relevant facts as 1 view such facts to be relevant and 
material. 

I must, in order to properly protect my client's interest, 
make an offer of proof and ask for admission into the evi¬ 
dence of such documents the respondent deems relevant 
to its defense and if 1 such documents or proof bo excluded 
bv the trial examiner to mark the same for identification so 
that they may be subsequently before a reviewing- tribunal. 

Verv trulv vours. 

• • • 

(Signature illegible.) 
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March 16. 1929. 

D. 1549. 

! 

Mr. Joseph Schultz, ! 

525 Fifth Avenue, ! 

Xov York. X. Y. | 

Dear Sir: 

1 liave vour letter ol‘ the 14th instant, and in view of 
your statements llierein the subpoenas duces tecum re¬ 
quested by you have been issued and served. 

Yours verv trnlv, 

HOBT. E. HEA|LY, 

('hlef ( r on use !. 

BBB hbh. 


47 Exhibit “E." 

i 

Law Offices of Joseph Schultz, 522 Fifth Avenue, Yew 

York. 

Telephone: Vanderbilt 3546. 

March 26,ih, 1929. 

Hon. Robert E. Healy, 

Federal Trade Commission. 

'Washing-ton, I). C. 

Re Maefadden Publications, Inc.; Docket Xol. 1549. 


Dear Judge Healy: J 

I have this dav telegraphed vou as follows: 

Regarding- Maefadden publications docket number fif¬ 
teen forty-nine am advised that witnesses subpoenaed are 
moving to vacate same cannot proceed with defense on 
twenty-eighth Please advise me regarding adjournment at 
least one week pending- determination of application to 
vacate subpoenas and my determination regarding proceed¬ 
ing to compel obedience or in alternative my devision to 
stipulate with Commission regarding practices complained 
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I wrote von after mv talk witl: von concerning the issu- 
ance of subpoenas and advised yon that it was my under¬ 
standing that the witnesses for whom subpoenas were be¬ 
ing requested were not hostile and would gladly obey snrh 
process and produce the documents called for. 

Much to my surprise this morning* for the first time I 
learned that counsel for these witnesses had advised them 
to make application to vacate such subpoenas. 1 suspect 
what motivates these witnesses to such desire. 

Accordingv it becomes necessarv for me to obtain an ad- 

V • • 

journment to determine whether an application should be 
made to enforce obedience to such subpoenas or whether my 
client having- been so duly advised cannot and should not 
take a different position in the premises than it has here¬ 
tofore. 

If an adjournment is so granted it is my desire to meet 
you and to discuss with you the further conduct of this 
matter. Such an appointment at your convenience would 
be appreciated. 

Please be good enough to advise mo by telegram 
48 what disposition will he made of my request for a:i 
adjournment. 1 am sure you appreciate my circum¬ 
stances and how utterly impossible it is for me, in view 
of what has transpired, to proceed in an orderly fashion. 
I have built up my ease on the theory that these witnesses 
would give certain testimony pursuant to my understand¬ 
ing that they would produce their documents and comely 
with the subpoena. I had, as a matter of fact, been given 
the impression that those witnesses would so appear and 
so produce their documents whether subpoenaed or not. 

Thanking von for vour courtesv, 

Sincerelv yours, 

(Signature illegible.) 

JS :RR. 
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Exhibit “A.” 


Filed Mav 9. 1929. 


Subpoena Jhires Tecum. 


I x ited States of America: 


Federal Trade Commission. 


To T. J. I>n1 1 ikoffer. 

International .Magazine ('o., 
Slli Ave. r»7th St.. 

Xew York, X. Y.: 


on are Hereby required to appear before X heard _\I. 


Averiil, an Examiner of tiie Federal Trade Commission, at 
I’oom 809, 4’> Broadway. in tlie (Aty of Xew YoF\ X. Y., 
on 111e 2Sth day of March, 1929. at 10:00 o'clock A. M. of 
tlial day, to testily al llie instanee of respondent. Marfad- 
den I* 11 1 )lica 1 ions, Ine.. in the mailer oj Maciadden l > nklica- 
11ons, Inc., Docket 1549. 

And you are hereby required to briim with you and ore- 
dueo at said time and place tlie following boo’m, papers ami 
documenl s: 

i opies oi any and all literature used by the international 
Magazine Company from tlie year 1922 to dale, in tin* so¬ 
licitation of subscription circulations to tlie publications 
and periodicals published by the International Magazine 
(Y>mpany. 

Fail not at your peril. 

In testimony whereof, the undersigned, a member of tlie 
Federal Trade Commission, has hereunto set his hand and 
caused the seal of said Federal Trade Commission to be 
affixed at Washington, 1). C., this Kith dav of March, 192th 

[seal.] w. e. itfmimtkey. 

Commissioner. 

Xotice to Witness.—If claim is made for witness fee or 
mileage, this subpoena should accompany voucher. 
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Exited States of America: 

Before Federal Trade (’ommission. 

Docket Xo., 1549. 

in the Matter of Macfadden Publications, Ixc. 


Pet it ion. 


Fded Mav 9, 1929. 


To the Honorable Federal Trade Commissioners of the 

l mteb States of America: 

Thomas Stewart alleges and petitions: 

1. That in this nroceediiui* before the Federal Trade (om- 
mission. your petitioner has been served with a subpoena 
duces tecum at the instance of the respondents, directing 
that he appear before Edwin M. Averill, an examiner of 
the Commission. in Xew York City, on the 28th day of 
March, 1929. and brinir with him copies of any and all litera¬ 
ture used by the Crowell Publishing; Company from t h * * 
year 1922 to date, in the solicitation of subscriptions by 
circular- to ;he publications and periodicals published by 
The Crowell Publishing Com])any. 

2. That your petitioner respectfully represents that the 
said subpieua duces tecum is invalid upon the grounds that 
the evidence to tier adduced thereby before the examiner is 
wholly immaterial to the investigation because it is pro¬ 
posed to show thereby that the trade practices used by 
Macfadden Publications. Inc., which are now beiny; inves¬ 
tigated by the Commission, are common practices amoire; 
rcputa.ble publishers and that this fact justifies their use 
by Macfadden Publications, Inc. 

Your petitioner further shows that the said subpoena 
duces tecum is most general and indefinite in its 
51 that it requires the production of many hundreds of 
documents which are difficult to collect and it will 
amount to a hardship to he required to produce this mate¬ 
rial. 
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Your petitioner further shows that the product 
material called for by the subpoena duces tecum 
the effect of laying bare the system and practices 
The Crowell Publishing Company in the solicitation of su •- 
scri])tions to its competitors and will render thei 
value to The Crowell Publishing Company abno 
because it will deprive the system and practices of their ex¬ 
clusive use. 

Your petitioner further represents that the practice of 
the respondent herein amounts to an abuse of processes 
of this Commission in that it does not seek to limit or de¬ 
fine the extent or the purposes in the subpoena that it has 
procured. 

M. Your petitioner files this petition to have 
mission review the validity of the said subpoena duyes tecum 
in this proceeding. 

Wherefore petitioner prays that the subpoena du|ces tecum 
heretofore served upon said petitioner in this p 
be vacated and set aside by the Commission air 

order be entered forthwith to this effect. 

* 

Petitioner further prays that the return day o 
poena herein be extended at least one week aftc 


the Corn- 


termination of this Commission upon this petitioi 
Xew York, March 2G, 1929. 

(Signed) 


THOMAS STEWART. 
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United States of America: 

Before Federal Trade Commission. 

Docket Xo.. 1549. 

In the Matter of Macfaddex Publications, Ij: 

Petition. 

Filed May 9, 1929. 

To the Honorable Federal Trade Commission of t 
States of America: 

! 

Robert Messier alleges and petitions: j 

1. That in this proceeding before the Federal Tijade Com¬ 
mission, your petitioner has been served with a subpoena 
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posed to show thereby that the trade practices used by 
!Ma('i*ad(l<*n Publications, Inc., which art' now investi¬ 

gated by the Commission, art* common practices among 
reputable publisher-. and that this fact justities their use 
by Mactadden Pnblications, Inc*. 

Vonr petitiom*r farther shows that tin* said subponia 
duces tecum is most general and indefinite in its 
bo scone in that it requires the ’production of many hun¬ 
dreds of document • which are difficult to collect ami 
it will amount to a hardship to be required to produce 
this material. 

Your petitioner further shows that the production of 
the material called for by the subpoena duces tecum will 
have the effect of laying bare the system and practices 
used by The (’rowed Publishing* (’ompany in the solicita 
tion of subscriptions to its competitors and will render their 
peculiar value to The Crowell Publishing (.‘ompany almost 
useless because it will deprive the system and practices of 
their exclusive use. 

Your petitioner further represents that the practice of 
the respondent herein amounts to an abuse of processes of 
this Commission in that it does not seek to limit or define 
the extent or the purposes in the subpoena that it has pro¬ 
cured. 

3. Your petitioner dies this petition to have the Commis¬ 
sion review the validity of the said subpoena duces tecum 
in this proceeding. 

Wherefore petitioner prays that the subpoena duces tecum 
heretofore served upon said petitioner in this proceeding 
he vacated and set aside by the Commission and that an 
order be entered forthwith to this effect. 



FEDERAL TRADE COMMISSION. 


I 


41 


Petitioner further prays that the return day of the sub¬ 
poena heroin be extended at least one week after uie deter¬ 
mination of this Commission upon this petition. 

Dated, Xew York, March :2d, 19*29. j 

(Signed) ROBERT T. MESSLltR, 

Petitioner. 

“ WHITE & CASE, 

His Attorneys. 

54 Exhibit “I.” 

United States of America: 

Before the Federal Trade Commission.! 

Docket Xo., 1549. j 

In the Matter of MacFaddex Publications, j Ixc. 

Petition and Motion to Set Aside and Quash ! Subpoena 
Duces Tecum to Lowell Shunncau. \ 

Filed Mav 9, 1929. 


To the Honorable the Federal Trade Commission: 


The petition of Lowell Shumwav respectfully! shows: 

1. The petitioner resides at 1900 Albemarle Road, 
Brooklyn, Xew York City, and is employed as subscription 
sales manager by the McCall Company, which the [petitioner 
is informed and verilv believes is a corporation [organized 
and existing under and pursuant to the laws of! the State 
of New York, with a place of business at 2361250 West 
37th Street, in the Borough of Manhattan, Xew jTork City. 
The McCall Company is engaged in publishing and dis¬ 
tributing McCall’s a monthly publication, as weljl as other 
publications. 

2. The petitioner appears specially herein foi* the pur¬ 
pose of making this objection and motion and fot' no other 
purpose, and objects to the service upon him ojf the sub¬ 
poena duces tecum dated March 16, 1929, and deks hereby 
respectfully move Your Honorable Commission that the 
service of said subpoena duces tecum be set aside and the 

6—5024a i 
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said subpoena duces tecum be uncalled, upon the to]lowing 
grounds: 

55 3. The petitioner is required by the said subpoena 
to produce— 

“Copies of any and all literature used by your company 
from the year 1922 to date, in the solicitation of subscrip¬ 
tion circulations to .the publications and periodicals pub 
lished by your company:*' 

but your petitioner has not the custody of such papers and 
documents, and is not charged with the duty of such custody, 
and any such papers and documents are in the possession 
and control of the McCall Company and in the custody of 
some person or persons other than your petitioner. 

4. The complaint herein dated November 24. 192s, and the 
answer of MacFadden Publications, Inc., tiled herein De¬ 
cember 22, 1928, contain no statement of any fact showing 
the necessity, relevancy or materiality of papers and docu¬ 
ments belonging to the McCall Companv, the production of 
which by your petitioner is called for by the' said subpmua 
duces tecu hi. 

5. The McCall Company is not a corporation being in¬ 
vestigated or proceeded against in the above-entitled pro¬ 
ceeding. 

v_ ■ 

6. The papers and documents belonging to The McCall 
Company, the production of which by your petitioner is 
called for by the said subpoena duces tecum. have not been 
shown to, and do not, relate to any matter under investi¬ 
gation by your Honorable Commission in this proceeding. 

7. Your petitioner has never been employed by the re¬ 
spondent MacFadden Publications, Tnc.. and has had no 

participation in the acts of the respondent described 

56 in the complaint herein: and, your petitioner is in¬ 
formed and verilv believes, there is no communitv of 

• • 

interest between The McCall Company and the respondent. 

S. The demand for the production of the said papers 
and documents, contained in said subpoena duces tecum, is 
unauthorized, illegal, unconstitutional and void for the addi¬ 
tional reasons: 

(fl) The demand contained in said subpoena duces tecum 
is general in its scope: does not set forth, the specific docu¬ 
ments which are required to be produced, and would re- 
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ijiiire the production ol‘ a large mass of papers imd docu¬ 
ments relating to the business and affiairs of Tile McCall 
Uompam for more than seven years last past. 

(h) Compliance with said demand would subject the Mc¬ 
Call Company to unreasonable and heavy expenses, and 
interrupt and interefere with the conduct of its business. 

(r) Said demand, if enforced, would constitute an un¬ 
reasonable search and seizure of the papers and jeffects of 
The McCall Company, involving its business relations with 
others than the respondent, intrastate as well as interstate, 
without any warrant and without probable cause, and is 
not supported by oath or affirmation particularly describ¬ 
ing tin* place to me searched or the specific papers or ef¬ 
fects to be seized. 

>)1 (d) Said demand is unreasonable and [arbitrary 

in scope, extent and effect, and said deijaand and 
said Federal 'Trade Commission Act, if it authorizes said 
demand, are in violation of the Fourth Article of Amend¬ 
ment to the Constitution of the United States of America, 
and said demand if enforced would deprive the McCall 


Companv and its customers of its and their liberty and 
property, without due process of law, in violation of the 
Fifth Article of Amendment to the Constitution of the 
United States of America. 


Wherefore the petitioner prays that the subpoena duces 
fct'iuu. heretofore served upon him, be set a[side and 
<; flashed. 

Dated Xew York. March 26, 1929. 


(Signed) 


) LOWELL SITUMWAY, 

Petitioner. 

WHITMAN, RANSOM, COIII^SON & 

GOETZ, | 

ltforneifs for the Petitioner. 120 BrOad irau. 

\ 

Boron ah of Manhattan. City of AV)r York. 
N. Y. 
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58 Exhibit “J.” 

Before the Federal Trade Commission. 

Docket Xo. 1549. 

In the Matter of Macfadden Publications, Inc. 

Petition to Vacate Subpoena Duces Tecum. 

Filed Mav 9,1929. 

The petition of Charles K. Poe, in his own behalf and in 
behalf of Doubleday, Doran Co., Inc., of Garden City, 
Long Island. Xew York, respectfully shows: 

1. That your petitioner has been served by mail with a 
subpoena duces tecum dated March 16, 1929, directing him 
to produce in behalf of the respondent, before Edward M. 
Averill, Esq., an examiner, at Room 803, 45 Broadway, Xew 
York, March 28, 1929, the following: 

“Copies of any and all literature used by Doubleday, 
Doran & Company for the year 1922 to date in the solicita¬ 
tion of subscription circulations to the publications and 
periodicals published by Doubleday, Doran & Company.” 

2. Your petitioners alleges that said subpoena duces 
tecum is wholly indefinite and calls for the production o' 
a mass of unidentified material the production of which 
would work a hardship upon your petitioner and his em¬ 
ployer, Doubleday, Doran & Co., Inc. Said Doubleday, 
Doran & Co., Inc., over said period of seven years from 
1922 to date have issued a very large quantity of such 
literature and your petitioner is quite at a loss to know 
what material he is called upon to produce on this exami¬ 
nation. Any attempt do comply literally with the terms of 

said subpoena duces tecum would involve an extraor- 

59 dinary amount of labor and time and an interruption 
of said Company's business. 

3. Your petitioner respectfully shows, moreover, that he 
is informed and believes and is by counsel advised that said 
material called for by said subpoena duces tecum is wholly 
irrelevant to the proceeding and has no bearing on the 
issue of said proceeding. 
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it lie be 
said sub- 


NNESS- 


4. Your petitioner respectfully requests tli 
granted a hearing- on this application to vacate 
poena duces tecum. 

All of which is respectfully submitted. 

(Signed) CHARLES K. ROE, 

Petitioner 

KELLOGG, EMERY 6: i 
BROWN, 

Attorneys for Petitioner, 

120 B road way, New York City. 

Subscribed and sworn to before the undersigned Notary 
Public in and for the County of New York, Static of New 
York, this 20th day of March, 1929. j 

[Notary Seal and Registration. 

(Signed) 


GEORGE KOtiGLER. 
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United States of America: 

Before Federal Trade Commission. 

Docket, 1549. 

i 

In the Matter of Macfadden Publications, Inc. 

Motion to Vacate Subpoena. 

The petition of F. M. Singsen respectfully shows to the 
said Commission that your petitioner resides at No. 123 
Quackenbush Avenue, Dumont, New Jersey: that a sub¬ 
poena of which a copy is annexed hereto was sjorved on 
your petitioner on the 25th — March 1929 at 49 Ijlast 33rd 
Street, New York City; that deponent is unaware of the 
exact nature of the proceedings instituted against Mac¬ 
fadden Publications, Inc., Docket 1549, but is warranted in 
the belief that it is claimed by the Trade Commisjsion that 
in some manner the respondent therein Macfadden Publi¬ 
cations Inc. has violated certain of the provisions of the 
Federal Trade Commission Act and the rules, regulations 
and decisions of the Federal Trade Commission; that 
neither your petitioner nor the Franklin Square Agency is 
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a party to the pro -cedi in; in v hi;- 1 in* subpoena was issued; 
that the literal r *:i*ii•!of said ubpcena would require your 
petition* r to <>:.*< ■*•. at <aid time a.nd place the following 
books, papers aii( : documents: 
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vacated and set aside and a si ay - ranted pending the hea 
in- on this petition. 

Respect rally submit ted, 

(Si-ned) F. M. SJXGSEX. 

LARK IX. AX DREWS & 
McXAUGHTOX, 

At to nt eijs f or Peti f i on er. 

Liberty Street, Xew York, X. Y. 

Date*! at Xew York ( ity this 26tli day of March 1929. 
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Filed M:iy 9, 1929. j 

Docket ao., 1 T)4D. ! 

i 

Ff.dkbal T i : ai)k t Mm m issiox . (Mmplainant. 


MacFaddkx PrnuoATioN.'. ixe.. Kespondmt. 

To the Federal Trade rormni.sion oi‘ the Uiiitedj States: 

The petition of T. •). Buttikoifer respect 1 ally slj;ows: 

1. r i'iiat vour petitioner i> the Director ot (hrcalation ol 
ih(‘ International .Magazine t'ompany, hit*., witn offices at 
International Magazine 1 >uilding;, b7lli Street at Hth Avenue, 
Borough of Manhattan, City of New York. 

2. That on or about March IS, 1929, your petitioner 
received by mail a subpoena (.luces tecum. a copy of which 
F hereto annexed and marked “Exhibit A.” i lie said 
subpo.ma duces tecum re<juires your ])etitioner to appear 
before Edward M. Averill, an examiner of thi* Federal 
Trade Commission, at Boom sob. Xo. 4b Broadjvvay, Xew 
York City, on March 28, 1929, at 10:00 a. m.. and bring with 
him copies of any and all literature used by the interna¬ 
tional Magazine Company from the year 1922 to date, in 
the solicitation of subscription circulations to the 'publica¬ 
tions and periodicals published by the international Maga¬ 
zine Company', Inc. 

b. That your petitioner respectfully submits| that the 
said subpoena duces tecum is too indefinite, in that it does 
not indicate anv specific documents which are desired, but 
requires the production of a large number of documents 
which are difficult to collect and which, if produced, are so 
voluminous that the examination of them would require a 
long period of time. 

(14 4. That your petitioner respectfully submits that 

the said subpoena duces tecum is invalid jupon tile 
ground that the literature which your petitioner i|s directed 
to produce is wholly immaterial to the above-entlitled pro¬ 
ceeding because the apparent purposes is to show that the 
trade practices used by the MacFadden Publications, Inc., 
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which are now being'investigated by your Honorable Coin- 
mission, are common practices among reputable publishers 
and that this fact justifies their use by the above-named 
respondent. Your petitioner further submits that as 
neither the International Magazine Company, Inc., nor any 
of the publications controlled by it, are in any way involved 
in the proceeding against the MacFadden Publications, Inc., 

anv literature used bv it in the solicitation of magazine sub- 

• • 

scriptions is incompetent and immaterial in the above en¬ 
titled proceeding. 

5. That your petitioner tiles this petition to have the 
Commission review the validity of the said subpoena duces 
tecum in this proceeding. 

Wherefore your petitioner respectfully requests that the 
said subpoena duces:tecum be in all respects vacated and 
set aside and that an order be entered forthwith to this 
effect. 

Your petitioner further prays that the return day of 
the said subpoena duces tecum be extended until eight days 
after the entry of the order to be entered upon the deter¬ 
mination of this petition. 

Dated, Xew York, March 2b*, 1929. 

(Signed) THOMAS J. BCTTLKOFFER, 

Petitioner. 

WILLIAM A. Rf.FORI) (?), 

Attorney for Pet if/oner. 
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Exhibit “MW 


Before Federal Trade (’ommission. 


Docket Xo., 1549. 

In the Matter of MacFadden Publications, Inc. 
Petition to Vacate Subpoena Duces Tecum. 

Filed May 9, 1929. 

The petition of F. W. Stone (herein designated as F. X. 
Stone), in his own behalf and in behalf of the Review of 
Reviews Corporation of Xew York City (herein designated 
as The Review of Reviews) respectfully shows: 
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1. That your petitionee has been served by majil with, a 
subpoena duces tecum, dated March 1(5, 10*21), oli reef ting him 
to produce*, in behalf of' the rospoueleut ln*rein, beffore Ex¬ 
aminer Edward M. Averill, Esc,., at 4b I > road way, Xew 
York City, at 10:00 o'clock in the forenoon on March 28th, 
1929, the following: 

‘‘Copies of any and all lileratnre uso*d by Tin* Review 
of Reviews from the year 1922 to date, in the solicitation 
of subscription circulations to the publications and peri¬ 
odicals published by The Review of Reviews." 

2. Said The Review of Reviews (’orporationj, over a 
period of seven years, from 1922 to date, has in tjie course 
of its business printed and distributed a great quantity of 
literature in the solicitation of subscriptions to th<| publica¬ 
tions and periodicals published by said company. The 
subpoena (luces tecum served upon your petitioner |is wholly 
indefinite and makes no attempt to identify the i material 
which the respondent wishes to have produced. Your peti¬ 
tioner is unable to determine what material he is 

(id expected to produce at the hearing on March 28, 
1929, and an attempt to comply literally with the 
terms of the subpoena, if not actually impossible, would 
work a distinct hardship upon both the petitioner! and The 
Review of Reviews Corporation. The amount of [time and 
labor involved in a literal compliance with the (terms of 
said subpoena duces tecum would cause a serious inter¬ 
ruption to the said company's business. 

3. Your petitioner is advised by his counsel and believes 
that the material called for by the said subpoena duces tecum 
is wholly irrelevant to this proceeding and has no bearing 
upon the issues involved in said proceeding. 

4. Your petitioner respectfully requests tliajt he be 
granted an opportunity to be heard upon this application 
to vacate said subpoena duces tecum . 

All of which is respectfully submitted. 


(Signed) 


FRED \Y. STONE, 

Petitioner . 


7—5024a 
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Subscribed to and sworn to before the undersigned 
Notary Public in and for the County of New York, State 
of New York, this 27th day of March. 1929. 

[Seal and registration.] 

(Signed) JOHN .1. DURAND, 

Notary Public. 

KELLOGG, EMERY & INNESS-BROWN, 

Attorneys for Petitioner. 

120 Broadway, 

New York City, N. Y. 
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Demurrer to Ansicer 


Filed Jun. 5, 1929. 


Comes now Macfadden Publications Inc., the petitioner 
and demurs to the answer of the defendant herein and for 
grounds of demurrer states: that the same is insufficient 
because it does not state facts sufficient to constitute a de¬ 
fense to the action. 

HARRY T. LORE, 

HARVEY L. BABBITT, 
JAMES H. SYKES, 

Attorneys for Petitioner. 

Service accepted. 

BALDWIN B. BANE. 

Mav 17, 1929. 


6S Supreme Court of the District of Columbia. 

i Monday. May 20th, 1929. 

Session resumed pursuant to adjournment, Hon. Wendell 
P. Stafford, Justice, presiding. 

% * * # # # 


This matter came on to be heard on May 17, 1929, upon 
the petition, rule to show cause, answer and return and 
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general demurrer by tin: petitioner to the answer; there¬ 
upon. after argument by counsel for petitioner, it is 
ordered, that the demurrer be overruled, the rule to show 
cause discharged and the cause then being* considered on 
petition and answer, it is ordered that the petition be de¬ 
nied. 

To this ruling of the court petitioner prays an bxception 
which is herebv allowed. 

To the foregoing order the petitioner notes an appeal, in 
open court, to the Court of Appeals. Whereupop bond is 
fixed in the sum of £100.00 with leave to deposit $oO.OO with 
the clerk in lieu thereof 


Memorandum. 


June 4, 10:20.—Undertaking on appeal for $lj()0.00 ap- 
noved and hied. 
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Assignment of Errors. 
Filed Jun. 5,1929. 


s* 


The Trial Court erred, as follows: 

L. The Court erred in overruling the demurrer of the 
petitioner, to the respondent’s answer and return tiled 
herein. 

II. The Court erred in discharging the rule to show 
cause, tiled herein. 

III. 'i'lie Court erred in its Order denying thb petition 
of the petitioner, filed herein, which Order resulted in judg¬ 
ment for respondent. 

HARVEY L. BABBITT, 

HARRY T. LORE, ! 

JAMES II. SYKES, 

Attorneys for Petitioner . 

JOSEPH SCHULTZ, 

Of Counsel. 
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Drsiy not ion of lt> cord. 
Filed Jim. IK 1929. 


The Clerk of !};«• Supreme < onrt ot t lie district ot ( ol- 
umbia, will please In prepare a! petitioners expense, a 
1 ranseri]»t of Kin- rccoi'd <>n appeal, including therein, the 
• following- pleadings, papers and proceedings: 

Petition for writ of mandamus. 

Order to show cause and that writ issue. 

Alternate writ. 

Answer and return, 
ileinnrrer to answer. 

Order overruling demurrer, discharging rule to show 
cause, denying peiition and exceptions prayed and allowed. 
Memo, fixing bond on appeal and notice of appeal. 

Memo, tiling and approval of bond. 

Assignment of errors. 

Designation of record. 

HARVEY L. R ABB ITT, 
HARRY T. LORE, 

JAMES II. SYKES, 

Attorneys for Petitioner. 

’The Federal Trade Commission accepts service of a copy 
of this designation of record amt consents that the same 
shall constitute the tran>eript on appeal. 

Dated this June d. 1929. 

ROBERT E. HEALY, 
Attorney for Respondent. 

71 Supreme Court of the District of Columbia. 

United States of America. 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 70, both inclusive, to be a true 
and correct transcript of the record according to directions 
of counsel herein filed, copy of which is made part of this 
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transcript, in cause Xo. ifiGOI, at Law, where Maefadden 


Publications, Inc., is Petitioner and Federal Trade Com¬ 
mission et al. are Respondents, as the same remains upon 
the tiles and of record in said court. 

(n testimonv whereof 1 hereunto subscribe mv name and 

• % 

aftix the seal of said court, at the city of Washington, in 

said District, this 29th dav of dulv, 1929. 

• « 

| Seal Supreme Court of the District of Columbia.] 

FRANK K. CUXXlXOiL^I, 


Clerk. 


BvCHAS. D. COFFIN, 


Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. a024. Macfadden Publications, Inc., appellant, vs. 
Federal Trade Commission, Edgar A MeCulkxjdi, et al., 
Commissioners. Court of Appeals, District of Columbia. 
Filed dul. .41, 1929. Ilonry W. Hodges, Clerk. 
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BRIEF FOR APPELLANT. 


Statement of Case. 

A writ of mandamus was heretofore and on the 3(j)th 
day of April, 1929, issued out of the Supreme Cojirt 

lx ! 
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of the District of Columbia requiring the Federal 
Trade Commission to issue subpumas and subpoenas 
duces fccinn to various witnesses named in such order 
or, in the alternative, to show cause why such writ 
should not be issued. 

The petition showed that on the 24th day of Novem¬ 
ber, 1928, pursuant to Section o of the Act of Con¬ 
gress approved| September 28th, 1924, entitled “An 
Act to Create a i Federal Trade Commission, to define 
its powers and duties and for other purposes," a pro¬ 
ceeding was instituted bv the Federal Trade Commis- 
sion against Macfadden Publications, Inc., the peti¬ 
tioner. From the complaint annexed to such petition 
it appears that such corporation is charged with 
“using unfair methods of competition" in that, while 
engaged in the business of publishing and distributing 
magazines, periodicals and newspapers, it solicited 
subscriptions by representing certain savings to be 
enjoyed by the acceptor of such offer and by repre¬ 
senting that such offer is made to a limited group and 
for a limited time. Paragraph three of the complaint 
alleges “the above alleged acts and practices of re¬ 
spondent are eafli and all of them to the prejudice of 
the public and respondent's competitors and constitute 
unfair methods of com petition in interstate com¬ 
merced’ 


To such complaint an answer was duly interposed 
alleging, among other things, that the methods com¬ 
plained of were similar, if not identical, to those used 
by other persons, firms and corporations engaged in 
competition with the petitioner herein, the respond¬ 
ent therein, in the publishing business and in the 
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solicitation of subscriptions to periodicals and that 
such practices had been commonly recognized las 
proper and ordinary; and that the conduct of the peti¬ 
tioner, the respondent in such proceeding, does not con¬ 
stitute unfair competition. 

Hearings have been had on such complaint and the 
Commission has closed its case. Pursuant to the miles 

I 

by such Commission made, the petitioner made forijial 
application on the 4th day of March, 19*29, for |he 
issuance of sub/neiias duces tenon to various persons, 
firms and corporations. Sue!) subpoenas required the 
production by such persons—-most of whom were com¬ 
petitors of the petitioner—of literature used by them 
in the solicitation of subscriptions for their peri¬ 
odicals, which literature petitioner alleges is simijlar 
to that used by petitioner and which is the subjectj of 
the complaint. 

Such subpoenas duces tecum were accordingly d\ulif 
issued btf the Com mission. 

Thereafter, as is alleged in the petition, notice was 
received from the Commission that the duces te<\um 
clause in such subpoena so issued had been vacated. 
According!v and on the 4th dav of April, 1929, a vleri- 
tied formal petition was filed with the Commission, a 
copy of which is annexed to the petition and made a 
part thereof, requiring the issuance of subpoenas d\u-es 
tec inn to various persons therein named. It appears 
from such formal demand that the petitioner intends 
to prove by such documents and by such testiniony 
that: 
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(a) Competitors engaged in the publishing 
business solicited subscriptions to their pub¬ 
lications by similarly representing, as does the 
respondent, that the price of the subscriptions 
so offered in such literature is less than the 
usual, ordinary and regular price of such sub¬ 
scriptions. 

(b) That such offer is represented as being 
made to a limited or special group. 

(r) That such offer is made for a limited 
time. 

(//) That fora long time responsible persons, 
firms ai,ul corporations similarly engaged in the 
business in which respondent is engaged, have 
commonly understood the practices used by the 
respondent in the solicitation of subscription 
circulation as ethical, fair and proper and that 
such practices have never heretofore been re¬ 
garded as opposed to good morals. 

(r) That the methods complained of do not 
constitute unfair competition nor is there a pub¬ 
lic interest in stopping the practices nor is a 
substantial portion of the public deceived 
thereby. 

Such application was summarily denied. 

The petitioner thereafter filed a petition in the Su¬ 
preme Court of the District of Columbia for a writ of 
mandamus, directing the Federal Trade Commission 
to forthwith issue subpoenas and subpoenas daces tecum 


0 


as demanded in notice dated April 2, 1921), filed with 
the Federal Trade Commission. 

The Federal Trade Commission filed its answer 

i 

and return. Briefly it contended that: 

- 

(a) The evidence song-lit to be proven by the 
documents sought to he subpamaed is incom¬ 
petent, irrelevant and immaterial. 

i 

(b) That the documents will not prove >vhat 
the petitioner claims they will. 

j 

(c) That the petitioner has an adequate 
remedy in its appeal to the Circuit Couft oi* 
Appeals from the final order to be made by the 
Commission. 

! i 

.! 

(d) That the Commission exercises its j judg¬ 
ment and discretion in the issuance of subpoenas 

i 

duces tecum and that there is no requirement 
in the law compelling- it to issue such subpoena 
duces tecum. 


(e) That the requirement for the witnesses 
to produce the records sought would permit 
the petitioner the opportunity of obtaining; in¬ 
formation of the methods and practices ilsed 
by its competitors. 

(/) That the issuance of the subpoenas duces 
tecum and the production of the records would 
be a hardship upon the witnesses. 

The matter came on for hearing on May 17, lf)29, 
before Honorable Wendell P. Stafford, Justice, pre- 
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siding, at which time the petitioner filed a demurrer 
to the answer of the Federal Trade Commission. The 
matter was heard upon the petition, rule to show 
cause, answer ,aml return, and general demurrer by 
the petition and argument by counsel for the peti¬ 
tioner. The demurrer was overruled, the rule to show 
cause discharged, and the petition denied. Where¬ 
upon, the petitioner noted an appeal. 


ARGUMENT. 

Point I. 

The evidence sought to be introduced is competent, 
relevant and material. 

Although the courts have held that strict rules of 
practice and law do not obtain in hearings before the 
Federal Trade:Commission as to the competency and 
relevancy of evidence sought to be introduced ( John 
Bene d' Sons. Inc., v. Fed. Trade Commission , 299 Fed. 
468), and although it is not for the Commission at this 
time to pass upon the competency of the facts here¬ 
after to be introduced by the respondent, it neverthe¬ 
less is clear that what the petitioner seeks to prove 
by the documents sought to be subpoenaed is material 
and necessarv to its defense. 

The complaint alleges that the acts complained of 
constitute unfair earn petition against the petitioner’s 
competitors. It has repeatedly been held that the 
Commission's jurisdiction is limited solely to a case 
where a person, tirm or corporation is engaged in 


business methods which unfairly compete with his Com¬ 
petitors and thus threaten to result in a monopoly in 
favor of that person and to the public injury. iThe 
Federal Trade Commission Act was wholly collateral 
to the Sherman and other anti-trust acts. Its inquiry 
is properly directed only into practices which-j-al- 
1 hough perfectly legal—might grant to one an unfair 
advantage over his competitors. What one's com¬ 
petitors, therefore, are doing is of prime importance. 
Repeatedly have the courts held that the fact that 
competitors are using methods similar to the ones 
complained of is material, relevant and competent. 
The Commission in its complaint has alleged that peti¬ 
tioner’s conduct constitutes unfair competition against 
its competitors. The petitioner in its answer has set 
forth that this is not the fact. Certainly it should be 
permitted, by the testimony of its competitors and! by 
the introduction of the literature used bv them injso- 
liciting subscriptions, to prove that fact. Certainly 
it should be permitted to prove by its competitors tjhat. 
the business of the petitioner comprises but a sipall, 
negligible fraction of the entire field and that a sub¬ 
stantial portion of the public is not affected. Tjhis 
has repeatedly been held. 

Federal Trade Commission v. Anderson , Gratz, 
et al., 253 U. 8. 421; j 

L. B. Silver Co. v. Fed. Trade Commission, j289 
Fed. 985; 

John C. Winston Co. v. Fed. Trade Commis¬ 
sion, 3 Fed. (2d) 961; | 
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Ostermoor v. Fed. Trade Commission, 10 Fed. 
(2d) 962; 

Chicago Portrait Co. v. Fed. 1 Trade Com mission, 
4 Fed. (2d) 759; 266 U. S. 42; 

Federal Trade Commission v. Beechnut Paching 
Co., 42 Supreme Court Reporter 150; 

Winsted Hosierg Co. v. Fed. Trade Commission, 
272 Fed. 957; 258 U. S. 483. 


Virtues are claimed for the ruling - in the Winsted 
Hosiery cases whicli an examination of that case shows 
it does not possess. V hen this case was before the 
Circuit Court, there was no occasion to consider tlie 
question as to whether the Act went beyond undue 
restriction of ('Competition since the court concluded 
that the respondent's acts were not unfair. In so far 
as the report of that case shows, the contention that 
Section 5 of the Act reached only such unfair competi¬ 
tion as tended to monopoly was in no way brought to 


the attention of the court. 


The United States Supreme 


(’ourt 


in reversing 


the decision of the lower court and 


in the course of its opinion made reference to the 


fact that a “public 


interest was involved" and that a 


“substantial part of the public was still misled by the 
use of the labels which the Winsted Company em¬ 
ployed" and that “the public had an interest in stop¬ 
ping - the practices as wrong - .'’ On that decision it is 
contended that, irrespective of whether the practices 
tend to create a monopoly or not, it is sufficient to con¬ 
fer jurisdiction upon the Commission if a “public in¬ 
terest" is involved and that irrespective of whether 
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competitors are using the same methods it could still 
be unfair and constitute unfair competition. 

Seemingly it is forgotten that in the Wins ted Cojn- 
pany case the Supreme Court held that “competitors 
in that business who labeled their goods honestly wdre 
being unfairly competed against and to permit |*e- 
spondent—and those similarly engaged in misbraiid- 
ing or mislabeling—to continue the practices might 
tend to create a monopoly in favor of those improperly 
acting to the detriment of the honest merchant with the 
result that the monopoly thus created would injure the 
public. ” i 

The Commission relies apparently upon the casej of 
Hill Bros. v. Federal Trade Coat mission, 9 Fed. 2nd, 
4S1. In that proceeding a complaint was made by (the 
Commission of a system of merchandising employed 
by the respondent therein, a coffee importer, in cjon- 
nection with price tixing and the maintaining of a mjini- 
mum resale price. The respondents therein offered 
to proee that publishers throughout the country vfere 
selling magazines at fixed prices in other states under 
agreements to maintain these prices and refused to 
sell to dealers who had not maintained the prices 
agreed. Manifestly, proof of the fact that magazine 
publishers were engaged in price fixing was in no jway 
competent in a proceeding brought against coft’eej im¬ 
porters. That is exactly what the court held and 

* .... 1 

nothing more. The opinion of Rudkin, circuit jujdge, 
says furthermore as follows: 

! 

“Proof of the method employed by otjhers 
would be of little avail in any event, tiniest the 
methods employed ivere similar.” 


10 


Point II. 

It is not for the court at this time to decide what the 
documents sought to be subpoenaed will prove. 


The Commission’s return avers that the documents 
sought to be produced will not prove that the peti¬ 
tioner's competitors are engaged in similar or identical 
alleged misrepresentations. The Commission in its 
proceeding introduced in its case the literature of the 
petitioner herein. This literature pretended to offer 
term subscript ions at less than certain given prices. 
The Commission also introduced into evidence reports 
made by the publisher to the Audit Bureau of Cir¬ 
culation in an attempt to show that the prices there 
quoted as the prices for such subscription were not 
less than the offered price by the sum represented. 
The demand for the issuance of the subpoenas (liters 
fconn require the production by the witnesses—peti¬ 
tioner’s competitors—of their literature making iden¬ 
tical offers and the reports similarly made by them to 
the Audit Bureau of Circulation. 


Unusual legal acumen is not required to deduce 
therefrom that the petitioner intends to prove by both 
the circulars and the reports that the prices given in 
such reports—similarly to the petitioner’s prices given 
in such reports—do not show the saving in the amount 
represented, it does not require unusual legal accumen 
to appreciate that the petitioner intends to contend and 
prove that the prices given in the reports filed with the 
Audit Bureau of Circulation, and introduced in evi- 
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deuce against the petitioner, do not pretend to be wl\at 
the Commission claims them to be and that they tyre 
not so understood by the publishing industry in gen¬ 
eral. It will be for the court ultimately to determine 

%> 

whether the literature of the witnesses sought to ibe 

i 

produced—the competitors of the petitioner—are sijm- 
ilar or identical. Certainly the Commission cannot 
properly and legally refuse to require the productjon 
of such evidence because it is of the opinion that the 
evidence to be adduced therefrom is different frjom 
what the petitioner contends it to lie. j 

Point III. 

The petitioner has no other remedy. 

The return of the Commission makes much of ithe 


fact that its action is not judicial and that it has 


no 

it 


power—of itself—to enforce its order, but that 
merely reports and recommends, and an enforelble 
order can only be made by the Circuit Court of Ap¬ 
peals. That in such proceeding before the Circuit 
Court of Appeals the court has the right to rempnd 
the proceeding for further hearing and for the talking 
of further testimony. That if “competent, material 
and relevant evidence has been excluded by the Com¬ 
mission the case is remanded to the Commission ^Vitli 
directions to amend the same'' (Par. 7, return). 

It is expressly because the Commission has noj ju¬ 
dicial function and expressly because it is merely a fact 
finding body and because there is no relief from its 
preliminary orders until after a cease and desist ojt'der 
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has boon made by it that this proceeding against it 
must lie. Manifestly, unless there is before the Cir¬ 
cuit Court, as a part of the record taken by the Com¬ 
mission, evidence and documents properly identified, 
the admission of which was refused by the Commission, 
the Circuit Court has not before it the error committed 
and cannot intelligently pass upon whether such evi¬ 
dence was competent, relevant and material, and 
whether such evidence should have been admitted. 

Section b of the Federal Trade Commission Act 
provides in part: 

“If either party shall apply to the court for 
leave to adduce additional evidence and shall 
show to the satisfaction of the court that such 
additional evidence is material and that there 
were reasonable grounds for fhe failure to ad- 
diie(' such erldeuee In the proceeding before the 
Com m ission , the eourt mag order such addi¬ 
tional evidence to be taken before the Commis¬ 
sion and to be adduced upon the hearing in 
such manner and upon such terms and condi¬ 
tions as to the court mag seem proper 

Ordinarily such a provision would apply to “newly 
discovered facts" or to evidence which for some reason 
a respondent was unable to adduce, either because it 
was not in possession of the facts or unable to obtain 
the testimony of the witnesses to prove those facts. 
In the case at bar we are not faced with such a situa¬ 
tion. The petitioner, the respondent in the proceeding, 
claims to have full knowledge of these facts; claims to 
be in possession of the names of the witnesses who can 
produce such facts and documents and can testify 
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thereto. Will the Circuit Court of Appeals say that 
the petitioner herein has not waived its right to intro¬ 
duce such evidence which it was in possession of ajnd 
which it had full knowledge off That is something 
that the court should not at this time pass upon. 

Assuming that the Circuit Court of Appeals werejto 
take the position that the refusal of the Commission 
to issue the subpoenas duces tecum was a ‘ 4 reasonable 
ground for the failure to adduce such evidence 7 ’ woi|ild 
not your petitioner be met with the same argument I by 
the Commission that the evidence sought to be intro¬ 
duced would not prove the facts claimed for thejm? 
Unless the documents are before the court and the 
testimony sought to lie elicited from them and frjom 
the witnesses producing them are in the record-4al- 
tliough unanswered and although not admitted because 
of objection let us say—the Circuit Court of Appeals 
will not have before it anything by which it can judge 
whether such testimony would have the virtues claimed 
for it. | 

The Circuit Court of Appeals is limited in its review 

onlv to a review of a final order made by the Comihis- 
* 

sion. 

i 

Royal Baking Powder Co. v. Federal Trfi.de 
Com., Sup. Ct. Dist. of Col., June 21, 1927; 

Milomine Co. v. Fed. Trade Com., 254 Fed. t)S8; 

i 

Chamber of Commerce of Minn, et al. v. lfed. 
Trade Com., 280 Fed. 45. 
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Point IV. 

The issuance of the subpoenas is a purely ministerial 
act. 


The Federal Trade Commission acquires its juris¬ 
diction from the Federal Trade Commission Act. 
Pursuant to Section o of such Act ‘‘unfair methods of 


competition in commerce are declared unlawful." By 
such section the Commission is empowered to “prevent 
persons, partnerships or corporations from using un¬ 
fair methods of competition in commerce," and author¬ 
ized to “issue and serve upon such person, partnership 
or corporation a complaint stating its charges in that 
respect and containing a notice of a hearing upon a 
day and at a place therein fixed at least thirty days 
after the service of such complaint/’ 

The Act provides that "the person, partnership or 
corporation so coin planted of shall hare the right to 
appear at the place and time so fixed and show cause 
why an order should not he entered by the commission 
requiring such person , partnership or corporation to 
cease and desist from the violation of the law so 
charged in said com plaint . 

Certain rules have been adopted by the Federal 
Trade Commission for proceedings before it. Nowhere 
in such Act nor in the rules is any provision made for 
the calling of witnesses by the respondent. The Act 
itself (Section 9) empowers the Commission to issue 
subpoenas and subpoenas duces tecum and to enforce 
compliance therewith. It provides: 
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4 ‘The Commission shall have the power to Ire- 
quire by subpoena the attendance and testimony 
of witnesses and the production of all such docu¬ 
mentary evidence relating to anv matter under 
investigation.” 

By the rules a method is provided wherebv a re- 
spondent makes application to the Commission for [the 
issuance of subpoenas and sub panels <hires tecum to the 
respondent's witnesses. Rule 7 provides as follotvs: 

i 

i 

“Subpoenas for the production of documen¬ 
tary evidence (unless directed to issue by |the 
Commissioner upon his own motion) will isjsue 
only upon application in writing, which mustj be 
verified and must specify, as near as may be, jtlie 
documents desired and the facts to be proved! by 
them.” | 

In the issuance of such subpoenas the Commission 
acts in a purely ministerial capacity. As a matteif of 
fact, the Commission can exercise only administrative 
functions delegated to it by the Act and has no judicial 


power. 


Federal Trade Co nun. v. Kastman Kodak Co., 

274 U. S. 619: | 

“The proceeding before the Commission was 
instituted under Sect. 5 of the Federal Trpdc 
Commission Act, and its authority did not! go 
beyond the provisions of that section. By tljese 
the Commission is empowered to prevent the 
using of ‘unfair methods of competition' in 
interstate and foreign commerce, and, if it finds 
that ‘any unfair method of competition’ is being 
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used, to issue an order requiring the offender 
Mo cease,and desist from using such method of 
competition.’ The Cc/m mission exercises only 
flu' admhiistratine function* delegated to it b/f 
the Act . not judicial po/rers. National Harness> 
etc.. Association v. Federal Trade Commission 
(l 1 . 0. A.), 268 Fed. 705, 707: Chamber of Com- 
merce v. Federal Trade Coin mission (l 1 . C. A.), 
280 Fed. 45, 48. It lias not been delegated the 


authority] of a court of equity. And a Circuit 
Court of Appeals on a petition to review its 
order is limited to the question whether or not 
it has properly exercised the administrative au- 
thoritv given it bv the Act, and mav not sustain 
or award relief beyond the authority of the 
Commission: such review being appellate and 
revisorv merelv, and not an exercise of original 
jurisdiction by the court itself.'' 


The Federal i Trade Commission Act specifically 
gives the right to respondent to appear and show 
cause and give evidence in its behalf as to why an order 
should not be made requiring it to cease and desist 
from certain practices. Before such order can be en¬ 
forced the respondent has the right to have the entire 
proceeding reviewed by the Circuit Court of Appeals. 
Manifestly, a proper review cannot be had unless the 
respondent has had an opportunity to present its evi¬ 
dence or to offer the same. 


If the Commission decides on the hearing that the 
testimony sought to be introduced by the respondent 
is incompetent or immaterial or irrelevant, the record 
shows this offer of proof and it will be before the Cir¬ 
cuit Court in the proceedings to enforce compliance or 
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to review the final order. If the Commission is} per¬ 
mitted to close the door to a respondent’s evidence by 
refusing to issue, on his behalf, subpoenas or subpoenas 
duces tecum, it is apparent that the respondent fs de¬ 
prived of his right and any order made by the jCom- 
mission is without due process of law. What oppor¬ 
tunity to present his case can there be to a respondent 
when the testimony of the hearings before the ICom- 
mission is barren of the evidence which the witnesses 
sought and the documents attempted to be introduced 
would have shown? If the Commission was permitted 
the discretion of deciding whether or not to issucj sub¬ 
poenas it would be given the right to hold an ex parte 
hearing and make an order depriving a respondent of 
a valuable right or valuable property without a 
portunity to either present his evidence or offe 
same so that it appear on the record and be befoije the 
Circuit Court of Appeals when it reviews the order of 
the Commission. 

The Commission in its return contends that the 
wording of Section 9 of the Act contemplates an Exer¬ 
cise of discretionary power. The section gives to the 
Commission the power to require by subpoena tlje at¬ 
tendance and testimonv of witnesses and “may re- 
quire” the production of such documentary evidence. 

Clearly that is not a limitation of power but a grant 
of power. Where the Act says that the Commission 
shall have the right and may require, the intent of 
such language is to give the Commission the absolute 
authority as against a person subpoenaed. It doe Js not 
pretend by the use of the word “may” to require the 
exercise of discretion. 


l op- 
the 


r 



IS 


The refusal of the Commission to issue such sub- 
pcenas duces tecum amounts to a refusal to hear the 
petitioner herein, the respondent therein, and to give 
it the right—granted to it bv law—to show cause. 
When a party, to a proceeding is given the right to be 
heard that right carries with it tlie right to produce 
witnesses and documents in its defense. Xo distinction 
can be made befu'cen the right to produce parties and 
witnesses . 

The Commission cannot, nor can the court, draw a 
line of demarcation between John Doe, who might be 
put upon the stand as a witness, and Richard Roe, who 
is a defendant or respondent in a proceeding. John 
Doe is as much of Richard Roe’s case as is the latter. 


Papers in the possession of the former are as much 
a part of the cpse as those in possession of the latter. 
It is quite conceivable that a situation might arise 
where all of the evidence which a respondent could ad¬ 
duce in support of its defense might be in the posses¬ 
sion of other people, and the refusal to require the 
attendance of those people and the production of docu¬ 
ments in their possession would, of course, amount to 
a refusal to hear the respondent himself. 


Point V. 


The production of the books and records sought to 
be subpoenaed cannot be defeated on the ground that 
they give to the petitioner an unreasonable insight into 
its competitors’ business methods. 

Although this contention is one that more properly 
comes from the mouths of the witnesses and is more 
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properly in tlie form of objection on the hearing, the 
respondent in its return makes a point of it. 

It does not require extended argument to show that 
such a contention is, to say the least, specious. Peti¬ 
tioner has requested that these witnesses be required 
to produce on the hearing literature which it sends 
through the mails in the solicitation of subscription 
circulation which contains certain warranties and Rep¬ 
resentations. The Commission under another point 
contends that a great mass of such literature is ^ent 
by these witnesses. How the production and introduc¬ 
tion into evidence of these circulars would give to jtlie 
petitioner information which it now does not possess 
is hard to follow. If millions of these circulars are 
annuallv flooded through the mails there can be! no 

secret concerning them and the methods which tliev 

^ . i * 

disclose have become more or less publicly known. | 


Point VI. 


The production of the records would in no way pe a 
hardship upon the witnesses. 

This also is an objection that comes more properly 
from the mouths of the witnesses. The Commission 
seems greatly concerned with the hardships which 
would be placed upon the witnesses if they were re¬ 
quired to produce so many circulars. It was not nearly 
so considerate in the subpoena which it served upon 
this petitioner demanding in that instance the pro¬ 
duction of all of such circulars from the year 1922 to 
date . As a matter of fact the number of such circulars 
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that each oi* such witnesses will be required to produce 
will not be more than about twenty each. There is no 
requirement that each and every circular be produced, 
but only one of each group mailed. 

The giving of testimony and the production of docu¬ 
ments is an incident of citizenship and is a requisite 
of proper and orderly legal procedure. A person who 
has in his possession documents which are relevant or 
material in any cause is subject to the requirement to 
produce them. A person strolling along the street 
and who sees an accident is quite probably considerably 
annoyed bv having his time taken in a matter in which 
he has no interest, by being subpoenaed to appear and 
tell what he saw. Witnesses who have no interest in 
a result are always put to some inconvenience by be¬ 
ing subpoenaed. That is no excuse and is no reason 
for their refusing to appear or for their not being 
required to appear. To be a witness is ofttimes more 
expensive than to be a party to a proceeding. 

Point VII. 


Mandamus is the proper remedy. 

Although the records seem barren of any similar 
proceeding brought against the Federal Trade Com¬ 
mission, the remedy sought is neither unique nor new. 

Similar proceedings have been brought against the 
Interstate Commerce Commission seeking parallel re¬ 
lief. In the case of Kansas City Southern Railway 
against Interstate Commerce Commission, 252 U. S. 
178, a writ of mandamus was sought compelling the 
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Interstate Commerce Commission to investigate j and 
fix the cost of condemnation of land and the daihage 
to the relator hv reason thereof. The relator in jtliat 
case offered to adduce evidence showing that the valua¬ 
tion fixed hv the Commissioner was erroneous. This 
evidence the Commission refused to hear. A suit was 
then brought to obtain a mandamus to compel the (fom- 
mission to hear the proof and tofict upon it under the 
statute. The Court of Appeals said: 

“The Commission in its answer, either stat¬ 
ing or conceding the history of the case as we 
have recited it. and summarily reiterating the 
grounds for the refusal bv the Commission to 
receive the proof or report concerning it, chal- 
lenged the right to the relief sought. A de- 
murrer to the answer as stating no defense was 
overruled bv the trial court, which denied re- 
lief without opinion. In the Court of Appeals, 
two judges sitting, the judgment of the trial 
court was affirmed by a divided court, jalso 
without opinion, and the case is here on writ of 
error to review that judgment. 

It is obvious from the statement we fyave 
made, as well as from the character of the rem¬ 
edy invoked, mandamus, that we are required 
to decide not a controversv growing out of clutv 
performed under the statute, but one solely) in¬ 
volving an alleged refusal to discharge ditties 

which the statute exacts. Admonishing, as ithis 

t i 

does, that the issue before us is confined to a 

... i 

consideration of the fact of the statute andjthe 
non-action of the Commission in a matter purely 
ministerial, it serves also to furnish a ready solu¬ 
tion of the question to be decided, since it brings 


I 
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out in bold contrast tbo direct and express com¬ 
mand of the statute to the Commission, to act 
concerning tin* subject in hand, and the Commis¬ 
sion s unequivocal retusal to obey such com¬ 
mand. 

It is true that the Commission held that its 
non-action was caused by the fact that the com¬ 
mand ot the statute involved a consideration by 
it ot matters ‘beyond the po ss ibility of rational 
determination,* and called for ‘inadmissible as¬ 
sumptions,' and the indulging in ‘impossible 
hypotheses as to subjects ‘incapable of rational 
ascertainment, and that such conclusions were 
the necessary consequence of the Miuncsotci l\atc 
Cast's, 2:10 C. S. 

We are of opinion, however, that considering 
the lace jot the statute and the reasoning of the 
( ommission, it results that tin* conclusion of the 
Commission was erroneous, an error which was 
exclusively caused by a mistaken conception by 
the (. ommission ol its relation to the subject, 
resulting in an unconscious disregard on its part 
of the power of Congress and an unwitting as¬ 
sumption by the (’ommission of authoritv which 
it <lai not possess. And the significance which 
the (’ommission attributed to the ruling in the 
Minnesota Kate Cases, even upon the assump¬ 
tion that its view of the ruling' in those cases 
was not a mistaken one, but illustrates in a dif¬ 
ferent form the disregard of the power of Con¬ 
gress which we have just pointed out, since, as 
Congress indisputable had the authoritv to im- 
pose upon the Commission the duty in question, 
it is impossible to conceive how the Minnesota 
Kate ruling could furnish ground for refusing 
to carry out the commands of Congress, the 
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cogency of which consideration is none the lesps 
manifest though it be borne in mind that tile 

' i 

Minnesota Kale Cases were decided after ti e 
passage of the act in question. 

Finally, even if il be further conceded thit 
the subject-matter of the valuations in question 
which the act of Congress expressly directed to 
be made necessarily opened a wide range ()f 
proof and called for the exercise of close scrutiny 
and of scrupulous analysis in its consideration 
and application, such assumption, we are |>f 
opinion, affords no basis for refusing to en¬ 
force the act of Congress, or what is equivalent 
thereto, of exerting the general power which t 
act of Congress gave, and at the same time d 
regarding the essential conditions imposed 1 
Congress upon its exercise.’’ 


le 


N- 
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A situation similar to the case at bar arose in U. ,19. 
ex rel. St. Louis Southwestern Rail wag v. Interstate 
Commerce Commission, 290 Fed. Reporter 264. Thdre 
a writ of mandamus was sought directing the Inter¬ 
state Commerce Commission to permit a carrier to 
inspect the papers and data used by the Commission 
in fixing the tentative value of the carrier’s property 
and to permit the introduction of the same in evidence. 
The writ was refused because it diet not appear tl\at 
any demand had been made on the Com mission to pro¬ 
duce at the hearing any specified paper or record 
which was refused by the Commission. 

In the instant case the issuance of the snbpoeijas 
duces tecum has been demanded and refused. Here 
the petitioner is being deprived of the right given to 
it bv Section 5 of the Act to “show cause wliv an order 
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should not be entered by the Commission requiring it 
to cease and desist from the violation of the law as 
charged in tlie complaint.’ ? 

Conclusion. 


We therefore respectfully submit that the order of 
the Supreme (^ourt of the District of Columbia should 
be reversed and the case remanded to the lower court 
with instructions to set aside said order and grant 
the relief prayed for in the petition. 

HARRY T. LORE, 

HARVEY L. RABBITT, 
JAMES II. SYKES, 

Attorney* for Appellant. 


Of Counsel: 

JOSEPH SCHULTZ, 
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In the Court of Appeals of the District 

of Columbia 

October Term, 1929 


No. 5024 

Macfadden Publications, Inc. 

v , j 

Federal Trade Commission ; Edgar A. McCulloch, 
Garland S. Ferguson, jr., C. W. Hunt, William 
E. Humphrey, Charles H. March, Conjimis- 
sioners, Washington, D. C. ! 

I & ~ • ! 

BRIEF FOR FEDERAL TRADE C0M1LISSI0N 


STATEMENT OE THE CASE 


On November 24, 1928, the Federal Trade 


Com¬ 


mission issued a complaint under Section 5 ojf the 

dden 


Federal Trade Commission Act against Macfa 
Publications, Inc., charging it with making certain 
false and misleading statements in the literature 
used by it in its efforts to obtain subscriptioji cir¬ 
culation to its publications, True Story, Truk Ro¬ 
mance, True Experiences, Dance Magazine, Physi- 
cul Culture, True Strange Stories and otlierk. R. 
7-10.) Macfadden Publications, Inc., filejd an 
answer to the complaint on December 22, ! 1928. 

(i) ! 



(R. 10, 11.) Testimony in support of the charges 
of the complaint was taken before an examiner of 
the Federal Trade Commission in New York on 
February 28 and 28, and March 1, 1929, and the 
Commission's case closed. Macfadden Publica¬ 
tions, Inc. requested that it be given until 
March 18th to begin the introduction of its testi¬ 
mony in opposition to the charges of the complaint 
in order that it might make application to the Com¬ 
mission for certain subpoenas and subpoenas duces 


tecum. 

On March 4, 1929, it made application for sub¬ 
poenas duces tecum to eight publishers and distrib¬ 
utors “requiring them and each of them to bring 
with them copies of any and all literature used by 
their respective companies from the year 1922 to 
date, in the solicitation of subscription circulation 
to the publications and periodicals published by 
each of such companies.’' At the same time, it ap¬ 
plied for five subpoenas ad testificandum which 
were immediately issued and served. (R. 31, 32.) 
With reference to the subpoenas duces tecum re¬ 
quested, the Chief Counsel of the Commission 
wrote counsel for petitioner, as follows: 

! March 9, 1929. 

Joseph Schultz, Fsq., 

522 Fifth Avenue , 

New York , N. Y. 


In re Docket 1549, MacFadden Publications, Inc. 

Dear Sir: Your request under date of 
March 4, 1929, for 6 subpoenas duces tecum 


•> 

o 


has been referred to me, and I am required 
to make a recommendation to the Oo^nrn’s- 
sion as to your request. I find some! diffi¬ 
culties in the wav which I wish v 

«j * 

consider. First, let me say I do not w 

/ •/ 


DU to 


hinder or embarrass von in anv wav in 
presenting your defense or raising such ques¬ 
tions as you think ought to be presented 


either to the Commission or to the e 
It is proper and probably necessary tli 


noli ' 


^ to 


purcs. 
fit the 


Commission issue subpoenas for witnesses 
needed bv respondents. There seems to be 
in the act, however, no provision for pet ion 
by respondents to compel obedience tfo the 
subpoenas which the Commission issues. 
Such an application must be made, I .judge, 
in case of disobedience by the Commiission. 
It would not be fair to respondents to| issue 

«A. 

subpoenas on their behalf which the Coinmis- 

x i 

sion would be unwilling to attempt to enforce 
by applications to the courts. Furthermore, 
in trving to decide what to do, analogies bv 
reference to equity practice mav be helpful. 

It is claimed that in the Federal 3quity 
Courts subpoenas duces tecum do not| issue 
except upon the order of the court basjed on 
representations of facts which show reason¬ 
able possibility that papers demanded are 
material, relevant, and competent. No such 
showing appears in your application. | Fur¬ 
thermore, is there reasonable ground to be¬ 
lieve that all the documents you demand of 
these witnesses are evidence 1 ? Or do vou 
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wish to examine them to discover evidence? 
If the latter, do you not run counter to the 
4th Amendment and the decisions under it? 
Are vou willing to tell me whether these 
prospective witnesses are apt to obey or to 
refuse? Also, if your purpose is to attempt 
to prove that certain competitors are using 
the same or similar methods as those used 
bv vour client and alleged to be unfair, would 
it not be best to have the question ruled on 
in one tvpical instance before bringing in 
what may possibly amount to a very large 
volume of papers? 

It will be helpful to me if you will indicate 
your views on all these points, and if you 
will also consider whether you can improve 
your application. 

The other subpoenas will be issued to-dav. 

Verv trulv vours, 

Robt. E. Healy, 

! Chief Counsel. 

(R. 32, 33.) 

The petitioner's counsel afterwards came to 
AVashington and had conferences with the Chief 
Counsel of the Commission, and at such confer¬ 
ences informed him that he had seen the parties for 
whom the subpoenas duces tecum were requested, 
and that there would be no objection on their part 
to the production of the documents, that the 
documents would be willingly produced. (R. 20.) 
On March 14. 1929, he wrote the Chief Counsel of 
the Commission, as follows: 


Ill the matter of MaeFadden Publications, 
Inc. 

Docket 1549 ! 

March 14,11929. 
Federal Trade Commission, 

Washington, D. C. | 
Attention Hon. Robert E. Healv. 

Dear Judge Healy: This is to acknowl¬ 
edge receipt of your letter of March lj2th in 
the above matter, advising me of the post¬ 
ponement of the hearing from March 18th 
to March 28th, 1929. 

In response to your prior communication 
of March 9th, permit me to say that j I am 
quite confident that, if the Commission is¬ 
sues the subpoenas duces tecum requested by 
me and referred to in vour said letter, none 
of the corporations and individuals whose 
attendance will be so required will in any 
way resist such process. 

In regard to the proof which I intepd to 
elicit from such witnesses and from the docu¬ 
ments to be produced by them, I assurp you 
it is my purpose and intention to keep the 
record within reasonable bounds, and if pos¬ 
sible, to offer only such papers as may be 
necessary to give to the Commission ahd to 
the courts, if necessary, proof of material 
and relevant facts as I view such facets to 
be relevant and material. 

I must, in order to properly protect my 
client’s interest, make an offer of proof and 
ask for an admission into the evidence of 

i 

such documents as the respondent dbems 

S029S—29-2 
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relevant to its defense, and if such documents 
or proof be excluded by the trial examiner 
to mark the same for identification so that 
they may be subsequently before a review¬ 
ing* tribunal. 

Verv truly vours, 

Joseph Schultz. 

JS :RR. 

(R. 34.) 


Relying* upon these representations of petition¬ 
er’s counsel, the subpoenas duces tecum were issued 
and served as requested. (R. 3, 35.) 

Shortly after the subpoenas duces tecum were 
issued and served, all of those upon whom they had 
been served, except one, filed with the Commission 
motions to vacate such subpoenas. (R. 38, 50.) 
The Commission, upon learning from such motions 
that there was objection to the production of such 
documents and believing that said subpoenas were 
unenforceable, vacated the duces tecum clauses of 
them and petitioner’s counsel was notified of such 
action (R. 3, 35), after which he wrote the follow¬ 
ing letter to the Commission’s Chief Counsel: 


March 26, 1929. 

Hon. Robt. E. Healy, 

Federal Trade Commission, 

Washington, D. C . 

Re: MacFadden Publications, Inc., Docket 

1549 

Dear Jl;dge Healy: I have this day tele¬ 
graphed you as follows: 

“Regarding MacFadden publications 
docket number fifteen forty-nine am advised 
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that witnesses subpoenaed are moving to va¬ 
cate same cannot proceed with defehse on 
twenty-eighth Please advise me regarding 
adjournment at least one week pending de¬ 
termination of application to vacat^ sub¬ 
poenas and my determination regarding pro¬ 
ceeding to compel obedience or in alternative 
my decision to stipulate with Commission re¬ 
garding practices complained of.” 

I wrote you after my talk with you con¬ 
cerning the issuance of subpoena^ and 
advised you that it was my understanding 
that the witnesses for whom subpoena^ were 
being requested were not hostile and {would 
gladly obey such process and produce the 
documents called for. 

Much to my surprise this morning fbr the 
first time I learned that counsel for these 
witnesses had advised them to make applica¬ 
tion to vacate such subpoenas. I suspect 
what motivates these witnesses to such 
desire. Accordinglv it becomes nec(fessarv 
for me to obtain an adjournment to deter¬ 
mine whether an application should be j made 
to enforce obedience to such subpoepas or 
whether my client having been so dujy ad¬ 
vised cannot and should not take a different 
position in the premises than it! has 
heretofore. ' 

If an adjournment is so granted it is my 
desire to meet you and to discuss witd you 
the further conduct of this matter. Sdch an 
appointment at your convenience wopld be 
appreciated. 
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Please be good enough to advise me by 
telegram what disposition will be made of 
my request for an adjournment. I am sure 
you appreciate my circumstances and how 
utterly impossible it is for me, in view of 
what has transpired, to proceed in an orderly 
fashion. I have built up my case on the 
theory that these witnesses would give 
certain testimony pursuant to my under¬ 
standing that they would produce their docu¬ 
ments and comply with the subpoena. I had, 
as a matter of fact, been given the impres¬ 
sion that these witnesses would so appear 
and so produce their documents whether 
subpoenaed or not. 

Thanking you for vour courtesy, 

Sincerely vours, 

Joseph Schultz. 

JS:RR. 

(R. 35, 36) 

On April 4, 1929, petitioner, through its counsel, 
filed with the Commission another application for 
subpoenas duces tecum to the same publishers to 
which it had requested such subpoenas in its appli¬ 
cation of March 4, 1929, and requested that seven 
of them 


be required to produce any and all copies of 
letters, circulars, and literature used by each 
of such persons, firms, or corporation so sub¬ 
poenaed in the solicitation of subscriptions to 
magazines or periodicals published or dis¬ 
tributed by each of such persons, firms, or 
corporations, used during the years 1924 to 
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date, showing particularly that such letters, 
circulars, and literature contain offers to 
prospective subscribers, which said off(fr was 
being made to a special or limited group for 
a limited period and/or alleging that the 
price offered in such letter, circular, apd lit¬ 
erature for such subscription is less than 
the regular, usual, and ordinary price of such 
subscription, together with any and all copies 
of reports containing circulation figures 
made semiannually by each such petrsons, 
firms, or corporations to the Audit Bureau 
of Circulation during the years hereinbefore 
specified 

and to the other party, Franklin Square Agency, 
it requested a subpoena duces tecum | 

requiring such person, firm, or corporation 
to produce any and all circulars, literature, 
or catalogues published or distributed by 
such person, firm, or corporation during the 
vears 1924 to date in which offers are con- 
tained and prices are given for a subscrip¬ 
tion for one, two, and more vears to alnv of 
the publications published by the Respond¬ 
ent. (R. 13, 14.) 

Believing that such subpoenas duces tecum jvould 
be unenforceable, the Commission on April 20, 
1929, denied petitioner’s application. Thereafter 
petitioner filed a petition in the Supreme Court of 
the District of Columbia for a writ of mandamus 

i 

to compel the Commission to issue said subpoenas 
duces tecum. The Commission duly filed its an¬ 
swer and return and after hearing, on Maly 17, 
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1929. before Hon. Wendell P. Stafford, Justice, 
upon the petition, rule to show cause, answer and 
return, and general demurrer by petitioner and 
argument by counsel for petitioner, the demurrer 
was overruled, the rule to show cause discharged, 
and the petition denied. Whereupon petitioner 
noted an appeal. (R. 50.) 

This case involves only the question of the au- 

thority of the Court by mandamus to compel the 

Federal Trade Commission to issue the subpoenas 

duces tecum demanded by petitioner. Subpoenas 

ad testificandum are in no wav involved. All such 

%/ 

subpoenas requested by petitioner were issued and 
served, and such subpoenas were issued and served 
upon those to whom subpoenas duces tecum were 
refused. (R. 21, 33.) 

The powers and duties of the Federal Trade 
Commission so far as they relate to this case, are 
onlv such as are created and defined bv Sections 5 
and 9 of the Federal Trade Commission Act, to 
wit: “An Act To create a Federal Trade Com¬ 
mission, to define its powers and duties, and for 
other purposes,” approved September 26, 1914. 
The onlv authority of the Commission to issue sub- 
poenas duces tecum is that given by Section 9, which 
provides: 

and the commission shall have power to re¬ 
quire by subpoena the attendance and testi¬ 
mony of witnesses and the production of all 
such documentary evidence relating to any 
matter under investigation. 
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and further: 

i 

Such attendance of witnesses, and the pro¬ 
duction of such documentary evidence, may 
be required from any place in the United 
States, at any designated place of hearing. 
And in case of disobedience to a subpoena, 
the commission may invoke the aid! of any 
court of the United States in requiring the 
attendance and testimony of witnesses and 
the production of documentary evidence. 

| 

ARGUMENT 


The issuance of subpoenas duces tecum is a matter requir¬ 
ing the exercise of judgment and discretion on the part 
of the Commission 

i 

It is at once manifest that the Commission is no- 

i 

where expressly directed to issue subpoena^ duces 
tecum at the request or upon the demand ojf a re¬ 
spondent before it. There is no clear, indispiutable, 
and plainly defined legal duty upon the Comnjiission 
to issue the subpoenas duces tecum demanded by 
petitioner. j 

The statute empowers the Commission ofily to 
enforce such subpoenas. The Commission Should 
not, therefore, issue subpoenas duces tecum that it 

does not believe can be enforced. j 

| 

A portion of defendants’ answer and ijeturn 
herein constitutes a demurrer to the plaintiffpeti¬ 
tion. Under the established practice the return or 
answer to a petition for a writ of mandamus may 


i 
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be in the nature of a demurrer. (26 Cyc. p. 449, 
note 75.) A petition for a writ of mandamus to be 
a;ood as against a demurrer must allege facts from 
which it is manifest that the defendants owe to 


plaintiff a “clear and indisputable" duty to do the 
verv act to be commanded, as set forth in the man- 
datory clause ini the prayer for relief. The right to 


the relief must be “so clear as not to admit of rea¬ 


sonable doubt or controversy.* ? The duty must be 
“clear and peremptorily enjoined by law/' ( Bay¬ 
ard v. White, 127 U. S. 246, 250; Frankel v. Wood- 
rough, District Judge , 7 Fed. (2d) 796, 797: K at sell 
v. Rafferty , 12 Fed. (2d) 450: In re Key, 189 U. S. 
84: International Contracting Co. v. Lamont, 155 
U. S, 303, 308; City of Seattle v. Pacific Telephone 
and Telegraph Co., 1 Fed. (2d) 327, 329; McCarty 
v. United States . 19 Fed. (2d) 462; Stowed v. 
Doming, 19 Fed. (2d) 697, 698.) The writ of man¬ 
damus can be “used only to compel a duty that is 
purely ministerial, where there is only one thing 
that can be done.'* (Kendall v. United States, 12 
Peters 524: Work v. Dives , 267 U. S. 175. 177; 


Stowed v. Deniing , 19 Fed. (2d) 697, 698.) 

Before mandamus will issue it must appear that 
the defendants have the power and authority to 
perform the act sought to be enforced. (Garfield 
v. Turner . 31 App. D. C. 332.) If there is any doubt 
as to the legal authority or duty of the defendants to 


perform the act to be enforced, its performance will 
not be required by mandamus. (Sousa v. Warner, 


IS 


I 

36 T \Y. L. R. 204; Lincoln Highway Assn. v. \Ewing, 
42 App. I). C. 508.) j 

The statute gives the Commission authority to 
issue subpoenas duces tecum only for documents 
relevant to the charges of the complaint. That the 
documents to be produced by subpoena duces tecum 
must be relevant is a requirement of all the statutes 
relating to such subpoenas. (Rev. Stats. 721, 863, 
867, 8C8, 869, Interstate Commerce Comijiission 
Act, etc.) The Federal Trade Commission! Act is 
not peculiar in this respect. 

It has alwavs been the rule in the Federal Courts, 
at least since the case against Aaron Bur]’, that 
subpoenas duces tecum issue only upon a showing 
to the satisfaction of the court, that it may ljeason- 
ablv be expected that the documents to be produced 
would be relevant and material evidence foil those 

i j 

wanting them, that the evidence which the books or 
papers asked for would furnish is material an(l rele¬ 
vant to the issues in the case. ( United States v. 
Burr, 25 Fed. Cas. No. 14692d; Banc el v. | Good¬ 
year, 128 Fed. 753; United States v. Hunter, 1^5 Fed. 
712; United Stales v. Terminal lx. Assn 15i Fed. 
268; Federal Trade Commission v. American To- 
bacco Company, 264 U. S. 298; Ilale v. Henkel, 201 
U. S. 43; Boyd v. United Stales, 116 IT. SL 616; 
Interstate Commerce Commission v. Ilarrimcm , 211 
U. S. 407; Weeks v. United States, 232 U. S.j 383.) 

In United States v. Terminal Railroad Associa¬ 
tion, 154 Fed. 268, 272, the Court, after an exhaus- 


S029S—29-3 
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five review of the authorities and in a well-reasoned 
opinion, said: 

It is for the Court to determine from the 
facts set out in the petition, or perhaps other 
proofs, whether the documents, when pro¬ 
duced, will be relevant and material. In my 
opinion, in order to entitle a party to a sub¬ 
poena duces tecum requiring a witness not a 
party to the action to produce books and doc¬ 
uments in his possession, it is not sufficient to 
allege merely that the documents required 
are material or relevant to the issues; but the 
facts which will show the court that tliev are 
relevant and material must be set out, in 
order to enable the court to determine that 
fact. Seeking the production of papers and 
documents for the purpose of finding out 
whether or not they contain information 
valuable to the party demanding them has 
been aptly denominated a “fishing examina¬ 
tion,'’ and is always regarded as oppressive, 
and as such denied. 

In Interstate Commerce Commission v. Baird, 
194 U. S. 25, 44, the Court said: 

Relevancy is that quality of evidence which 
renders it properly applicable in determining 
the truth or falsitv of the matter in issue 
between the parties to a suit. 

It depends upon its legitimate tendency to estab¬ 
lish a controverted fact. 

Consequently, it has always been held that sub¬ 
poenas duces tecum issue only in the discretion of 
the Court and an application for such subpoenas 
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is addressed to the discretion of the (pourt. 

(United States v. Burr, 25 Fed. Cas. No. 14692d; 

Vacuum Cleaner Co . v. Platt, 196 Fed. 398; Tucker 

v. Peiler, 297 Fed. 570; Schuricht v. McNutt, 26 

Fed. (2) 388; United States v. Hunter, 15 Fed. 712; 

Interstate Commerce Commission v. Baird, 194 

U. S. 25; In re Key, 189 U. S. 84; United States v. 

St. Louis Terminal B. Assn., 148 Fed. 486; Cancel 

v. Goodyear Shoe Machinery Co., 128 Fed. | 753; 

United States v. Terminal R. Assn., 154 Fedi 268; 

City of Seattle v. Pacific T. and T. Co., 1 Fed.j (2d) 

327; Katsch v. Rafferty, 12 Fed. (2d) 450; Ex 

Parte Skinner & Eddy Cory., 265 U. S. 86.) It 

was certainly not intended to give the Federal 

Trade Commission wider powers in the issuance of 

such subpoenas than the Courts have or to authorize 

the Commission to deliberately do an act Which 

•/ 

it believes to be beyond its authority and in yiola- 
tion of law. 

The gravamen of the charge in the complaint 
against petitioner is that the representations upon 
which it seeks to secure subscriptions to its publica¬ 
tions are false and misleading. No charge is inade 
with reference to the practices of these competitors 
to which petitioner seeks subpoenas duces tecum. 
The documents for which petitioner demands sub¬ 
poenas duces tecum are not confined to documents 
showing similar practices, if such there be, oii the 
part of its competitors, but include all documents 

i 

which would show that any of those to whom jsuch 
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subpoenas might be issued lias made or makes 
representations similar to those petitioner is 
charged with falsely making, though such represen¬ 
tations by its competitors be wholly true and in no 
wav contain anv false or misleading statement. 
(R. 13, 14.) 

The request upon the Franklin Square Agency 
for its literature relating to offers for subscriptions 
to the publications of petitioner is clearly irrelevant 
and immaterial, since the issues raised by the com- 

•j 

plaint relate only to the way in which petitioner has 
sold its publications, and not to the way its publi¬ 
cations may lie sold by some one else, and such 
party should not be required to disclose to peti¬ 
tioner how, and at what price, it sells the magazines 
published and distributed by petitioner. 

There is nothing in the record to show that anv 
of the papers demanded by petitioner would tend 
to prove the immaterial facts which petitioner 
seeks or says it seeks to show by them, even if they 
were produced. The petition herein is wholly in¬ 
sufficient, for it not onlv fails to show that the docu- 
ments for which subpoenas duces tecum are de¬ 
manded are relevant or material to the issues in 
the proceeding before the Commission, but it clearly 
appears from such petition that the documents are 
irrelevant and immaterial. (Vacuum Cleaner Co. 
v. Plait, 196 Fed. 398; Federal Trade Commission 
v. Winsted Hosiery Co., 258 U. S. 483; Hills Bros. 
v. Federal Trade Commission, 9 Fed. (2d) 481; 
Schuricht v. McNutt, 26 Fed. (2d) 388.) 
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In Hills Bros. v. Federal Trade Commission 
{supra) Hills Bros., the respondent before the 
Commission, offered proof to establish that ja com¬ 
petitor and others used methods similar or identical 
to those employed by it, and of which the Commis¬ 
sion complained. The objection to this cjass of 
evidence was sustained and such ruling was as¬ 
signed as error in the Circuit Court of Appeals. 
Of this the Court said at page 485: 

If the concerns in question did up thing 
more than the petitioner has done, according 
to its own contention, they did not violate the 
law, nor has the petitioner violated tlje law, 
for reasons hereinafter stated. If, (>n the 
other hand, the petitioner has violated the 
law, it would avail nothing to prove that 
others were equally guilty. Proof of the 
methods employed by others would be of 
little avail in any event, unless the methods 
employed were similar, and in order to de¬ 
termine the similarity of methods the com¬ 
mission would be compelled to hear alid try 
many cases, instead of only one. There was 
no error in the rulings complained of. 

And the Court sustained the order to cease and 
desist of the Commission. 

In Vacuum Cleaner Co. v. Platt {supra) a 

petition for mandamus was filed to compel thje Dis- 

! 

trict Judge to issue a subpoena duces tecunj in a 
patent infringement suit for papers which it was 
claimed would show an infringement of the patent 
by others. The Court said at page 399: 



IS 


The document called for in this case could 
have no possible relevancy upon the issues as 
to whether the patent was valid and in¬ 
fringed. ! The petition states this w r as the 
reason that Judge Platt refused to let it go. 
The whole purpose of asking for the agree¬ 
ment was to obtain proof which might be 
used in subsequent actions against other 
parties, members of the association, to show 
that tliev would be bound bv a decree, if one 
was obtained. 

And at page 400: 

It is not to be used for the correction of 
errors in respect to matters within the dis¬ 
cretion of the lower court. Our jurisdiction 
of this case is by appeal, and will in no way 
be affected bv Judge Platt 's refusal to issue 
the subpoena duces tecum, even if erroneous. 

The statement of petitioner on page 7 of its brief 
that: “Repeatedly have the courts held that the 
fact that competitors are using methods similar to 
the ones complained of is material, relevant, and 
competent ? ? is wholly unfounded. It has never been 
so held. None of the cases cited by petitioner on 
pages 7 and 8 of its brief supports such a statement. 
The question of the relevancy, materiality, or com¬ 
petency of the fact that competitors were using the 
same or similar [practices was not considered in any 
of these cases. In Federal Trade Commission v. 
Winsted Hosiery Co 258 II. S. 483, it was stipu¬ 
lated that the methods complained of had been gen¬ 
eral and universal customs and practices in the 
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industry for twenty years and were well understood 
in the trade. For this reason the lower court jheld 
the practices not unfair methods of competition. 
But in spite of this use of the methods by combeti- 
tors, the Supreme Court held the practices to be 
unfair methods of competition. The case is against 
petitioner. Petitioner purports, on page 9 ojf its 
brief, to quote from the Winsted Hosiery Co. deci¬ 
sion in the Supreme Court, as it did in its bripf in 
the lower court. There is no such statement ih the 
Supreme Court decision in the Winsted case a^ this 
purported to be quoted therefrom by petitioner. 
This is a plain misquotation of the opinion. 

It has never been held as is stated by petitioner 
on page 6 of its brief “that the Commission’s juris¬ 
diction is limited solely to a case where a person, 
firm, or corporation is engaged in business methods 
which unfairly compete with his competitor^ and 
thus threatens to result in a monopoly in favior of 
that person and to the public injury.” Nor !is its 
inquiry, as petitioner claims, “properly directed 
only into practices which—although perfectly le¬ 
gal—might grant to one an unfair advantage over 

i 

his competitors,” and petitioner cites no ca$es to 
support such statements. Probably the mo$t au¬ 
thoritative definition of “unfair methods of!com¬ 
petition” which the Commission is “empowered 
and directed to prevent” is in Federal Trade {Com¬ 
mission v. Gratz, 253 U. S. 421, 427: “They are 

' 7 y 

clearly inapplicable to practices never heretofore 
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regarded as opposed to good morals because char¬ 
acterized by deception, bad faith, fraud, or oppres¬ 
sion, or as against public policy because of their 
dangerous tendency unduly to hinder competition 
or to create monopoly.” And in the vast majority 
of the cases in which the Commission has issued 
orders to cease and desist the practice condemned 
has been characterized by deception, bad faith, 
fraud, or oppression, but tended in no way to create 
or result in monopolv. 


Petitioner on page 7 of its brief claims that “it 
should be permitted to prove by its competitors 
that the business of the petitioner comprises but a 
small, negligible fraction of the entire field and 
that a substantial portion of the public is not af¬ 
fected.'* This claim of what it is intended to prove 
by the documents was not set out in the application 
for the subpoenas duces tecum. (E. 12.) The 
documents for \thicli petitioner requests subpoenas 
duces tecum could not and would not tend in anv 

V 

way to prove this averment. The competitors for 
which petitioner demands subpoenas duces tecum 
have been served with subpoenas ad testificandum 
(E. 21) and petitioner may ask them any compe¬ 
tent, relevant, and material questions that it de¬ 
sires. If petitioner cites the cases on pages 7 and 
8 of its brief in Support of this statement, they are 


no more in point than they were for the proposi¬ 
tions for which they were cited in petitioner’s ap¬ 
plication for the subpoenas, that is, “that the testi- 
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mony so sought to be adduced is material,! compe¬ 
tent, and relevant and has been so held tq be ma- 
terial and relevant.” (R. 14.) 

On page 9 of its brief, petitioner, as it did in its 
brief before the lower court, incorrectly states and 
quotes from the opinion in Hills Bros. v. Federal 

i 

Trade Commission, 9 Fed. (2d) 481, sayiiig: “In 
that proceeding a complaint was made by the Com¬ 
mission of a system of merchandising employed by 

i 

the respondent therein, a coffee importer, jin con¬ 
nection with price fixing and the maintaining of a 
minimum resale price. The respondents jtherein 
offered to prove that publishers throughput the 
country were selling magazines at fixed prices in 
other states under agreements to maintain these 
prices and refused to sell to dealers who liad not 
maintained the prices agreed. Manifestly, proof 
of the fact that magazine publishers were engaged 
in price fixing w’as in no way competent in a pro¬ 
ceeding brought against coffee importers. That is 
exactly what the court held and nothing piore.” 
The decision clearly shows that the evidence which 
the respondent offered and which the Commission 
refused, which refusal w~as sustained by the Court, 
included evidence of the practices of a competitor 
as well as evidence of the practices of publishers. 
Hills Brothers with its principal place of business 
in San Francisco, California, was engaged jin the 
business of importing coffee and selling th^ same 

S029S—29-4 
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throughout the United States. The court said at 
page 484: 

The petitioner also offered to prove that 
a concern in Los Angeles was selling coffee, 
and that publishers throughout the country 
were selling magazines, at fixed prices in 
other states, under agreements to maintain 
these prices, and refused to sell to dealers 
who would not maintain the prices agreed 
upon. An objection to this class of testimony 
was sustained, and the ruling is assigned as 
error. 

The quotation from the case at the bottom of 
page 9 of petitioner’s brief is merely a part of one 
sentence from I the opinion. Petitioner ends its quo¬ 
tation at a comma, and the balance of the sentence 
would and does clearly contradict the impression 
given by that quoted by petitioner as is shown by 
the quotation, from this case, which contains the 
extract quoted by petitioner, on page 17 above. 
Petitioner’s is a very misleading statement of this 
case. 

Aside from the relevancy and materiality of the 
facts which petitioner claims it seeks to prove 
through the documents which it desires to have pro¬ 
duced, the documents could in no way tend to prove 
many of the facts petitioner claims it desires to 
prove by them. The fact that eight other publishers 
also use the methods complained of, if such be true, 
would not establish such methods as general cus¬ 
toms in the trade, or that such practices have never 
been regarded as opposed to good morals, or tend to 


23 


prove that the public is not deceived thereby), nor 
are the documents necessary to prove, nor yould 
they tend to prove, as petitioner, on page 11 6f its 
brief, claim it desires to prove by them, th^t the 
reports to the Audit Bureau of Circulation “do not 
pretend to be what the Commission claims thjem to 
be and that they are not so understood by the pub¬ 
lishing industry in general.” j 

Even if the documents demanded were relevant 

j 

and material, still the Commission must ujse its 
judgment and discretion and not allow a respondent 
before it to use its processes oppressively, or where 
unnecessary, to obtain documents which woluld be 

i 

merely cumulative and tend only to encumber the 
record. A respondent before the Commission! would 
not be entitled to subpoenas duces tecum, iij many 
instances, for all relevant and material documents. 

In St. Louis Southwestern Railroad Company v. 
Interstate Commerce Commission, 290 Fell. 264, 
269, affirmed 264 U. S. 64, this Court held the action 
of the Commission to be within a possible construc¬ 
tion of the Statute, and that, therefore, its action 
could not be reviewed upon petition for man¬ 
damus for the purpose of determining whether or 
not it did err in such construction. Thii Court 

said: I 

) 

* * * the decisions of the Supreme 
Court of the United States referred to, and 
many others which might be cited, as well as 
decisions of this court, make it vejry clear 


i 

i 

i 
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that we can not control by mandamus the 
discretion vested in the Commission by 
Congress. 

And quoted from the decision in Hall v. Paine, 254 
U. S. 843, 347: 

It is manifest from this statement that the 
petition presents a controversy over the true 
construction of the act of 1894. From the 
act. and the Secretary’s decision, it is ap¬ 
parent that the latter was not arbitrary or 
capricious, but rested on a possible con¬ 
struction of the act. * * * He (the 

Secretary) could not administer or apply 
the act without construing it, and its con¬ 
struction involved the exercise of judgment 
and discretion. The view for which the 
relator contends was not so obviouslv and 
certainly right as to make it plainly the duty 
of the Secretary to give effect to it. The 
relator, therefore, is not entitled to a writ of 
mandamus. 

And in Alaska Smokeless Coal Company v. Lane, 
250 U. S. 549, 555, the Court said: 

But where there is discretion, as we think 
there is in this case, even though its conclu¬ 
sion be disputable, it is impregnable to man¬ 
damus. 

In Bonner Steel Company v. Interstate Com¬ 
merce Commission, 285 Fed. 955, 958, this Court 
held that an erroneous decision or conclusion of the 
Interstate Commerce Commission in a matter over 
which it has jurisdiction, “ if evidence has been 
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excluded that should have been admitted or a 
wrong* conclusion of fact has been reached and 
errors of law occur, it results from a mistaken judg¬ 
ment,” can not be reiewed by mandamus tjut only 
by proceeding in error. 

Federal Courts are reluctant to sustain or award 
a writ of mandamus against anv executive officer 
or department and there must be no room for dis¬ 
cretion or judgment, but on the contrary, there 
must be a plain, legal duty before they will award 
such a writ. (Lane v. IIogland, 244 U. S. 1|T4,181; 
Hitchcock v. Bigboy, 22 App. D. C. 275.) j 

Clearly the Commission must, and by the ptatute 
is required to, exercise its judgment and discretion 
in the issuance of subpoenas duces tecum hi pro¬ 
ceedings before it. It is- only authorized to issue 
such subpoenas for the production of documents 
“ relating to any matter under investigation.” It 
must, therefore, decide whether the documents de¬ 
manded relate to the matter under investigation 
and such decisions are not reviewable in a proceed¬ 
ing for a writ of mandamus. (Marburg vi Madi¬ 
son, 5 U. S. 137; Decatur v. Paulding, 14 P^t. 497; 
Margulies & Sons v. McCarl , 10 Fed. (2dj) 1012, 
certiorari denied; Vacuum Cleaner Co. v.j Platt, 
196 Fed. 398; Tucker v. Peiler, 297 Fed. 570; In re 
Press Printers c& Publishers, 12 Fed. (2d) 6(^0, 664; 
Schuricht v. McNutt , 26 Fed. (2d) 388; Sypions v. 
Robertson , 30 Fed. (2d) 566; Tidal Osage OH Co. v. 
West , 30 Fed. (2d) 737; Royal Baking Powder Co. 
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v. Federal Trade Commission, 32 Fed. (2d) 966; 
j Riverside Oil Co. v. Hitchcock, 190 U. S. 316, 324; 
Ness v. Fisher , 223 IT. S. 683, 691; Lane v. Micka- 
diet, 241 U. S. 201; Ewing v. Fotrier Car Co., 244 
IT. S. 1; Interstate Commerce Commission v. Mem¬ 
bers of Waste Merchants Assn., 260 IT. S. 32, 34; 
Work v. Purs, 267 IT. S. 175.177.) 

II 


This is not a proceeding to compel the Commission to act 
but to direct and reverse its decision and discretion on 
a matter over which it has jurisdiction and upon which 
it has already acted 


AVhile mandamus may lie to compel an official or 


a court to proceed in or decide a matter committed 
to it, it will not lie to compel a particular decision. 
The mandate asked for in this case is not that the 
Commission act but that it take certain action. It 


is not alleged that the defendants are refusing to 
assume and exercise jurisdiction or have refused 
to act in the premises. 

The Commission has not refused to act upon peti¬ 
tioner's application for subpoenas duces tecum. It, 
after full consideration, refused to issue the sub¬ 
poenas duces tecum which petitioner demands. Pe¬ 
titioner now seeks to have that action of the 
Commission reversed and have this Court by writ 
of mandamus direct the Commission to issue such 
subpoenas. It is well settled that mandamus will 
not lie for such purpose. Mandamus is a remedy 


for refusal to act, not for action alleged 



be 


erroneous. 

Where the plaintiff demands a particular Action 
and the officer takes action, but not that demanded, 
his action is not a refusal to act within the meaning 


of the rule and does not lav the foundation for a 

* 

petition for a writ of mandamus, even though such 
action be erroneous. ( Work v. Rives, 267 tJ. S. 
175, 184; Alaska Smokeless Coal Co. v. Lane, 250 
U. S. 549.) | 

The Federal Trade Commission under the act 
has authority to decide upon the issuance of the 


subpoenas duces tecum, and whether it decided jright 

or wrong is not the question here; such question 

can not be reviewed bv mandamus. The writ of 

* 


mandamus can not be used to set aside a decision or 

I 

order, though erroneous, and substitute anpther 
therefor. ( Decatur v. Paulding, 14 Peters,) 497; 
Kansas City Southern By. Co. v. Interstate j Com¬ 
merce Commission, 6 Fed. (2d) 692, certiorari de¬ 
nied. 269 U. S. 570; Bonner Steel Co. v. Interstate 

' ' i 

Commerce Commission, 2S5 Fed. 955; Work v. 
Rives, 267 U. S. 175, 177, 184; Katsch v. Rafferty, 
12 Fed. (2d) 450.) j 

The rule against reversal of orders made ill the 
exercise of discretion or judgment applies fo all 
orders—interlocutory or final. The rule is almost 
universal that mandamus will not lie to correict or 
review interlocutory proceedings, even though no 
immediate appeal is given; such proceedings being 
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re viewable on appeal or error from final judgment 
or decree. Such proceedings involve judgment and 
discretion and can not in any event be corrected by 
mandamus; and the delay, vexation, and expense 
attending interference in interlocutory matters 
would be burdensome. “ Least of all, can a writ 
of mandamus be granted to review a ruling or in¬ 
terlocutory order made in the progress of a cause.” 
(American etc. v. Jacksonville etc.. 148 IT. S. 372, 
379: Ex parte Martha Bracistreet, 33 U. S. 586, 590; 
Tucker v. Peiler, 297 Fed. 570, certiorari denied 48 
Sup. Ct. 461; Abilene & S. It. JR. Co. v. Interstate 
Commerce Commission, 8 Fed. (2d) 901, 902, cer¬ 
tiorari denied, 270 IT. S. 650; Chamber of Com - 
merce of Minneapolis v. Federal Trade Commis¬ 
sion, 280 Fed., 45: Hurst cf* Sons v. Federal Trade 
Commission, 268 Fed. 874; Ex parte First National 
Bank, 228 IT. S. 516: Barnes v. Lyons, 187 Fed. 8S1; 


Riverside Oil Co. v. Hitchcock, 190 IT. S. 316; 
Frankel v. Wood rough, Hist. Judge , 7 Fed. (2d) 
796, 797: Cripple Creek cC* Colorado Springs R. R. 
Co. v. Interstate Commerce Commission, 11 Fed. 
(2d) 554.) 

In this last case, a petition for a writ of manda¬ 
mus, this court, at page 556 said: 


The Commission has construed the stat¬ 
ute and applied its construction to the facts, 
and, however erroneous, its conclusions, 
under recent decisions of the Supreme Court, 
are beyond our jurisdiction to correct in this 
proceeding. 

Certiorari was denied. 


I 


J 

In re Press Printers cC* Publishers, 12 Fed. (2d) 
660, 664 the court said: j 

Inherently, the most important limitation 
on this jurisdiction is that the writ of ijnan- 
damus is not a proper remedy to control or 
direct the decisions of inferior courts in mat¬ 
ters wherein they have judicial cognizance 
and discretion. In other words, so far as 
the writ affects the action of inferior courts, 
its use is not to be extended to compel the 
rendition of a particular judgment, jn ac¬ 
cordance with the views of a higher Icourt. 
Kimberlin v. Commission to Five Civilized 
Tribes, 104 Fed. 653; Minnesota Moling Plow 
Co. v. Dowagiac Manufacturing Company, 
126 Fed. 746. J 

If such interlocutorv orders or rulings of the 
Commission could be reviewed by mandamus, the 
whole proceeding under Section 5 would be thrown 
into utter confusion, the proceeding would! be one 
not bv the Commission but under and at this direc- 

• i 

i 

tion of the court. The Commission wijmhl be 
continuallv in court to enforce such subtxpenas as 
those demanded here, if the court were t|o direct 
that they issue, and it would never be able! to com- 

i 

plete within a reasonable time, any proceeding 
under Section 5. Chief Justice Taney im Decatur 
v. Paulding, 14 Peters 4S7, 515 said: j 

The interference of the courts with the 
performance of the ordinary duties of the 
executive departments of the government 


i 
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would be productive of nothing but mischief; 
and we are quite satisfied that such a power 
was never intended to be given to them. 

The case of Kansas City Southern Railroad Com¬ 
pany v. Interstate Commerce Commission, 252 U. S. 
178. cited and quoted from by petitioner on pages 
21, 22, and 23 of its brief, is not in point in this case. 
That was a proceeding upon a petition for 
mandamus to compel the Interstate Commerce 
Commission to perform a duty explicitly directed 

bv statute and which the Commission refused to 
%/ 

perform because it said the dutv commanded bv 
the statute was ‘ Ibevond the possibility of rational 
determination” and “incapable of rational ascer¬ 
tainment.” The Court at page 187 said: 

It is obvious from the statement we have 
made, as well as from the character of the 
remedy invoked, mandamus, that we are re¬ 
quired to decide, not a controversy growing 
out of duty performed under the statute, but 
one solely involving an alleged refusal to 
discharge duties which the statute exacts. 
Admonishing, as this does, that the issue be¬ 
fore us is confined to a consideration of the 
face of the statute and the nonaction of the 
Commission in a matter purely ministerial, 
it serves also to furnish a readv solution of 
the question to be decided, since it brings out 
in bold contrast the direct and express com¬ 
mand of the statute to the Commission, to 
act concerning the subject in hand, and the 
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Commission’s unequivocal refusal to obey 
such command. 

It was not an effort to control, direct, or reverse 
a decision or ruling of the Commission, but to! com¬ 
pel it to proceed to a decision in compliance with 
the command of the statute. 

The case of St. Louis Southwestern Failway v. 
Interstate Commerce Commission, 290 Fed. 264, 
cited by petitioner on page 23 of its brief, docfs not 
support petitioner’s position. The writ was re¬ 
fused because the order of the Commission refusing 

i 

to allow an examination of the papers was Within 
its discretion. Nor does the decision in the same 
case in the Supreme Court, 264 IT. S. 64, j help 
petitioner. 

Chief Justice Martin said in Bartlesville] Zinc 
Co. v. Interstate Commerce Commission, 301 Fed. 
(2d) 479,480: j 

Mandamus can not be had to compel a par¬ 
ticular exercise of judgment or discretion 

In Tidal Osage Oil Co. v. West, 30 Fed. (2dj) 737, 
738, Justice Van Orsdel said, quoting from Fiver- 
side Oil Co. v. West, 190 U. S. 316, 324: 

Whether he decided right or wrong is not 
the question. Having jurisdiction to (jieeide 
at all, he had necessarily jurisdiction, hnd it 
was his duty to decide as he thought the law 
was, and the courts have no power whatever 
under those circumstances to review his de¬ 
termination by mandamus or injunction. 


i 
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III 

The Statute provides a plain, adequate, and exclusive 
remedy for any error the Commission may have com¬ 
mitted in the exercise of its judgment and discretion 


If the Commission erred in the exercise of its 
judgment and discretion and petitioner has a griev¬ 
ance. Section 5 provides a plain, adequate, statu¬ 
tory and exclusive remedy. That fact alone is 
fatal to the petition. Section 5 of the Federal 
Trade Commission act provides: 


If such person, partnership, or corpora¬ 
tion fails or neglects to obev such order of 
the commission while the same is in effect, 
the commission may apply to the circuit 
court of appeals of the United States, within 
any circuit where the method of competi¬ 
tion in question was used or where such per¬ 
son, partnership, or corporation resides or 
carries on business, for the enforcement of 
its order, and shall certifv and tile with its 


application a transcript of the entire record 
in the proceeding, including all the testi¬ 
mony taken and the report and order of the 
commission. Upon such filing of the ap¬ 
plication and transcript the court shall 
cause notice thereof to be served upon such 
person, partnership, or corporation and 
thereupon shall have jurisdiction of the 
proceeding and of the question determined 


therein, and shall have power to make and 
enter upon the pleadings, testimony, and 


proceedings set forth in such transcript a 
decree affirming, modifying, or setting aside 


the order of the commission. The hidings 
of the commission as to the facts, if sup¬ 
ported by testimony, shall be conclusive. If 
either party shall apply to the court for 
leave to adduce additional evidence, and 
shall show to the satisfaction of tliej court 
that such additional evidence is material and 
that there were reasonable grounds fbr the 
failure to adduce such evidence in the pro¬ 
ceeding before the commission, the court 
may order such additional evidence to be 
taken before the commission and to be ad¬ 
duced upon the hearing in such manner and 
upon such terms and conditions as to the 
court may seem proper. The commission 
may modify its findings as to the facts, or 
make new findings, by reason of tliej addi¬ 
tional evidence so taken, and it shall file such 
modified or new findings, which, if sup¬ 
ported by testimony, shall be conclusive, and 
its recommendation, if anv, for the modifica- 
tion or setting aside of its original order, 
with the return of such additional evidence. 
The judgment and decree of the court shall 
be final, except that the same shall be sub¬ 
ject to review by the Supreme Court upon 
certiorari as provided in section twb hun¬ 
dred and fortv of the Judicial Code, j 
Any party required by such order of the 
commission to cease and desist from! using 
such method of competition may obtain a 
review of such order in said circuit court of 
appeals by filing in the court a writtefi peti¬ 
tion praying that the order of the commission 





be set aside. A copy of sueli petition shall be 
forthwith served upon the commission, and 
thereupon the commission forthwith shall 
certify and file in the court a transcript of 
the record as hereinbefore provided. Upon 
the filing; of the transcript the court shall 
have the same jurisdiction to affirm, set aside, 
or modify the order of the commission as in 
the case of an application by the commission 
for the enforcement of its order, and the 
findings of the commission as to the facts, if 
supported by testimony, shall in like manner 
be conclusive. 


The jurisdiction of the circuit court of 
appeals of the United States to enforce, set 


aside, or modify orders 
shall be exclusive. 


of 


the commission 


The application of petitioner for subpoenas duces 
tecum and the order of the Commission denying 
such application are a part of the record to be certi¬ 


fied to and reviewed by the Circuit Court of Ap¬ 
peals. Such court in reviewing the Commission’s 
action has the entire record, including pleadings, 
motions, applications and rulings thereon, testi- 
monv, and exhibits before it. 

If a respondent offers evidence which the Com¬ 
mission at the hearing rejects, the respondent, if 
the Commission issues an order against it, can take 
the case to the Circuit Court of Appeals, and there 
have such action of the Commission reviewed, and 
if the Commission’s action were wrong, have the 
case sent back to the Commission with directions 
to receive and consider such evidence. The situa- 


tion in this case is wholly similar to that, and t-ases 
have been returned to the Commission for the tajking 
of additional testimony—upon application of the 
Commission and upon application of respondents. 
(.Federal Trade Commission v. Armour & Co., 
Docket 351; Federal Trade Commission v. W lusted 
Hosiery Co., Docket 214.) In Federal Trade Com¬ 
mission v. Curtis Publishing Company, 260 U. S. 
568, 579, the Supreme Court said: 44 The court also 
is empowered to order the taking of additional 
testimony for its consideration.’’ 

The reason petitioner can not introduce thejevi- 

i 

deuce which it desires from the documents! for 
which it demands subpoenas duces tecum is the re¬ 
fusal of the Commission to issue the subpoenas deices 

tecum. This would certainly constitute reasonable 

%/ 

ground for the failure to adduce such evidence, and 
petitioner’s rights under the statute are in no way 
jeopardized by the failure to offer such documents 
and have them marked at the hearing. 

The statement on page 14 of petitioner’s brief 
that 4 4 Nowhere in such Act nor in the rules is any 
provision made for the calling of witnesses byj the 
respondent,” is contradicted by statements on piges 
15 and 16 of its brief. There it states that 44 The 
Federal Trade Commission Act specifically gjives 
the right to respondent to appear and show cause 
and give evidence in its behalf, ’ ’ and that the rules 
provide a method 44 whereby a respondent mikes 
application to the Commission for the issuance of 
subpoenas and subpoenas duces tecum to the | re- 
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spondent 7 s witnesses. 7 7 The practice and procedure 
before the Commission make ample provision for 
the calling of witnesses by a respondent before it 
and fully protect the rights of such respondent. 

In Royal Baking Powder Company v. Federal 
Trade Commission, 32 Fed. (2d) 966, 968, this 
Court said: 

But, assuming that on hearing on October 
the 8th the commission had granted the al¬ 
leged threatened order, the company would 
be in no better position. It would be met by 
the objection that it could have reserved its 
exceptions to the order, and when the case 
was finally disposed of before the commis¬ 
sion, if adverse to the interests of the plain¬ 
tiff, it had a plain and adequate remedy at 
law through section 5 of the statute, which 
provides a remedy for the enforcement of the 
orders of the commission through an action 
brought in the proper Circuit Court of Ap¬ 
peals, and a remedy by which any person, 
partnership, or corporation, against whom 
an order has been issued bv the commission, 
mav bring an action in the same court to 
have the order set aside. 

It is well settled that the right of review 
herein afforded by the Circuit Court of Ap¬ 
peals constitutes a “ plain, speedy, and ade¬ 
quate remedy at law, 77 and is a bar to the 
remedy by injunction. Federal Trade Com¬ 
mission v. Claire Furnace Co., 274 U. S. 160; 
Coffin Bros. v. Bennett, 277 U. S. 29; McCoy 
v. Shaw, 277 U. S. 302. 
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In Chamber of Commerce of Minneapolis v. 
Federal Trade Commission, 280 Fed. 45, 48, the 
Court said: 

It is our judgment that neither the District 
Court nor this Court has power under the 
Act to interfere with the investigation j and 
inquiry of the Commission involving the tak¬ 
ing of testimony and finding of facts essen- 
tial to the making of such an order as &liall 
ultimately be passed upon by the Circuit 
Court of Appeals for enforcement, affirm¬ 
ance, modification, or setting aside. A Rear¬ 
ing is granted before the Commission, j and 
ultimate review by the Circuit Court of! Ap¬ 
peals is provided; therefore there is ncj de¬ 
nial of due process. The Federal Trade 
Commission exercises administrative, not 
judicial, powers. The Act provides no pen¬ 
alties nor has the Commission power to make 
more than a finding of facts, which requires 
confirmation bv this Court before any bur- 
den is cast upon the parties subjected to in¬ 
quiry. Full provision for review is lfiade, 
confined, of course, to the limited right of 
courts to review administrative or legisla¬ 
tive acts. 

To the same effect is the decision of the Supreme 

i 

Court of the District of Columbia in a proceeding 
for a writ of mandamus in Royal Baking Potpder 
Company v. Federal Trade Commission, decided 
May 17,1929. 

In a case, a proceeding to enjoin the Cominis- 
sion from enforcing orders requiring certain con- 
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cerns to furnish monthly reports and other in¬ 
formation under authority of Sections 6 and 9 of 
the Act, where the remedy was not nearly so clear 
and plain as in this case it was held that an in¬ 
junction would not lie because the petitioner had 
adequate remedy under the statute, though the 
Commission did not urge that injunction was not 
the proper remedy or point out tlie existence of 
adequate remedy under the Statute. (Federal 
Trade Commission v. Claire Furnace Company, 
274 U. S. 160.) The statute must be followed. 
The issuance of subpoenas duces tecum is a ques¬ 
tion for tlie Commission in the first instance, sub¬ 
ject to review by the Circuit Court of Appeals as 
provided in the statute. The Circuit Court of Ap¬ 
peals jurisdiction will in no way be affected by the 
Commission's refusal to issue the subpoenas duces 
tecum, even if erroneous. 

Federal Courts have repeatedly ruled on the 
right to have documents produced under subpoenas 
duces tecum without the documents in proceedings 
to enforce, motions to quash and applications for 
subpoenas duces tecum—determining the relevancy, 
competency and materiality of such documents. 
(United States v. Hunter, 15 Fed. 712; JDancel v. 
Goodyear Shoe Machinery Co., 128 Fed. 753; 
Miller v. Mutual Reserve Fund Life Assn., 139 
Fed. 864; United States v. Terminal R. Assn., 154 
Fed. 268; Vacuum Cleaner Co. v. Platt, 196 Fed. 
398; Murray v. Louisiana, 163 U. S. 101; Hale v. 
Henkel, 201 U. S. 43; Wilson v. United States, 221 


U. S. 361; Weeks v. United States, 232 IT. S. 383; 
Federal Trade Commission v. American Tobacco 
Co., 264 IT. S. 298; Interstate Commerce Commis¬ 
sion v. Brimson, 154 U. S. 447; Interstate Com¬ 
merce Commission v. Baircl, 194 U. S. 25). 

It is well settled that mandamus will not lie wlpere 
there is other adequate remedy. It can not be made 
to perform the office of an appeal or writ of error 
or be used as a substitute therefor. It can not be 


used where another statutory method has been pro¬ 
vided for reviewing the action below or to reverse 
a decision of record. The existence of a spe¬ 


cific statutory remedy will exclude mandaijuis. 
(j Bayard v. White, 127 IT. S. 246, 250; Ex Parte 
Newman, 81 U. S. 152, 168; Board- of Tax Appeals 
v. McCandless, 26 Fed. (2d) 1000, 1001; In re 
Huguley Manufacturing Co., 184 IT. S. 297; In re 
Key, 189 U. S. 84; Ewing v. Fowler Car Co., 244 IT. 
S. 1; Lapique v. Dist. Ct. 8 Fed. (2d) 869; Cafroll 
Electric Co. v. McCarl, 8 Fed. (2d) 910; Cripple 
Creek & Colorado Springs B. B. Co. v. Interstate 
Commerce Commission, 11 Fed. (2d) 554. Certio¬ 
rari denied; Katsch v. Bafferty, 12 Fed. (2d) 450; 
In re Press Printers & Publishers, 12 Fed (2d) 660 
664; Henderson Tire cf* Bubber Company v. 
Beeves, 14 Fed. (2d) 903; Moore v. Greenliow) 114 
IT. S. 338; Ex parte Biddle, 255 U. S. 450; Norris v. 
Forbes, 278 Fed. 331; Kansas City Southern Rail¬ 
way Co. v. Interstate Commerce Commission , 6 
Fed. (2d) 692, 694, certiorari denied 269 U. S. 570; 
Abilene & S. B. B. Co. v. Interstate Comrrierce 




40 


Commission, 8 Fed. (2d) 901, certiorari denied 270 
IT. S. 650: In h Gilbough, 13 Fed. (2d) 462, 463; 
McCabe v. 1 York, 2 Fed. (2d) 941; Work v. Rives, 
267 U. S. 175, 183; Interstate Commerce Commis¬ 
sion v. TFasfe Merchants Assn., 260 U. S. 32, 34; 
Donner Steel Co. v. Interstate Commerce Commis¬ 
sion, 285 Fed. 955: Riverside Gil Co. v. Hitchcock, 
190 U. S. 316). 

In Ex parte American Steel Barrel Company, 
230 U. S. 35, 45, the Court said: 


The writ of mandamus will be granted bv 
this court only when it is clear and indis- 
putable that there is no other legal remedy. 


Ex parte Newman, 14 Wall. 152, 165; 
Bayard v. United States, 127 U. S. 246; In 
re Morrison, 147 IT. S. 14. * * * If in 
this lie made a mistake, it was one made in 


the course of the exercise of his legitimate 
jurisdiction under Section 14 of the new 
Judicial Code, and we can not compel him 
through a writ of mandamus to undo what 
has thus been done. 


In re Press Printers and Publishers, 12 Fed. 

(2d) 660, 664 the Court said: 

Mandamus, being an extraordinary reme- 
dial process, should never be employed 
where the party seeking it may obtain re¬ 
dress in the ordinary course of judicial pro¬ 
ceedings in the one case bv original action, 
and in the other by employing the means 
afforded by law for the correction of errors 
after a suit has been already instituted. 
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In Symons v. Robertson, 30 Fed. (2d) 566, p67, 
Justice Robb said: 

It is apparent that it was the Commis¬ 
sioner’s duty and within his jurisdiction to 
determine primarily whether the require¬ 
ments of this statute had been complied 
with by appellant and if the Commissioner 
erred in his decision, an appeal to this 
court was available to appellant. It is 
familiar law that a writ of mandamus can 
not take the place of an appeal. 

In Maryland v. Soper, 270 IT. S. 9, the Supreme 
Court held that mandamus is an extraordinary 
writ “and in civil eases does not lie to compel a re¬ 
versal of a decision, either interlocutory or final, 
made in the exercise of a lawful jurisdiction, 
especially where in regular course the decision 
may be reviewed upon a writ of error or appeal.” 

The courts have consistently refused to interfere 
with the taking of testimonv under Section 5 of the 
Federal Trade Commission Act. (Nulomoline Co. 
v. Federal Trade Commission, 254 Fed. 988; Hurst 
d: Son v. Federal Trade Commission, 268 Fed. 874; 
Chamber of Commerce of Minneapolis v. Federal 
Trade Commission, 280 Fed. 45; Royal Baking 
Powder Co. v. Federal Trade Commission, 32 Fed. 
(2d) 986; Royal Baking Powder Co. v. Federal 
Trade Commission, Supreme Court, District of 
Columbia, decided May 17, 1929.) 

Petitioner cites no case where a writ of manda¬ 
mus has been issued directing the issuance of a 

& 



subpoena duces tecum. Mandamus can not be used 
to compel the Federal Trade Commission to issue 
subpoenas duces tecum. (Vacuum Cleaner Com¬ 


pany v. Platt, 196 Fed. 393; Tucker v. Peiler, 297 
Fed. 570: ScJiuricht v. McNutt, 26 Fed. (2d) 388; 
Symons v. Robertson, 30 Fed. (2d) 566; Tidal 
Osage Oil Co. v. West, 30 Fed. (2d) 737; Royal 
Baking Powder Co. v. Federal Trade Commission, 
32 Fed. (2d) 966: IForA* v. Rives, 267 U. S. 175.) 


IV 

The subpoenas duces tecum prayed for by the petitioner 
would violate the Fourth Amendment to the Constitu¬ 
tion of the United States 

V.Tiile v;e do not believe that this question is, 
strictly, before the Court in this proceeding we 
would like to call the Court’s attention to it in order 
to show that the Commission's refusal to issue these 


subpoenas duces tecum was not arbitrary, unwar¬ 
ranted or capricious. Petitioner’s demands are set 
forth on pages 8 and 9 hereof. 

The description or specification of the documents 
desired is so indefinite and uncertain as to in no 


way give those upon whom such subpoenas would be 
served reasonable notice or knowledge of the docu¬ 
ments required or enable them to produce the docu¬ 
ments without uncertainty. Subpoenas duces tecum 
must possess such certainty. (United States v. 
Hunter, 15 Fed. 712; United States v. Terminal 
Railroad Assn., 154 Fed. 268.) 



If petitioner’s application means that the parties 
are to be required to produce any and all copied of 
letters, circulars, literature, etc., used in the solici¬ 
tation of subscriptions without regard to any false 
representations which may have been made in such 
letters, circulars, or literature, a subpoena diices 
tecum demanding such documents would be unrea¬ 
sonable and violative of the Fourth Amendment. 
{Hale v. Henkel, 201 IT. S. 43; Boyd v. United 
States, 116 U. S. 616; Interstate Commerce Com¬ 
mission v. Harriman, 211 U. S. 407; Federal Trade 
Commission v. American Tobacco Co., 264 U. S. 
298.) 

A party is not entitled under a subpoena di^ces 
tecum to have brought into court a mass of boj)ks 
and papers that he may search through themj to 
gather evidence. {Murray v. Louisiana , 163 Uj S. 
101; Miller v. Mutual Reserve Fund Life Ashn., 
139 Fed. 864; United States v. Terminal R. As$n., 
154 Fed. 268; Federal Trade Commission v. Ameri¬ 
can Tobacco Co., 264 U. S. 298.) 

Unless there is a reasonable showing of the rele¬ 
vancy and materiality of the documents, to require 
their production would violate the Fourth Amend¬ 
ment. {Dancel v. Goodyear, 128 Fed. 753; United 
States v. Terminal R. Assn., 154 Fed. 268; Hale v. 
Henkel, 201 U. S. 43; Federal Trade Commission v. 
American Tobacco Company, 264 U. S. 298; Esscjee 
Co. v. United States, 262 U. S. 151; Wilson v. 
United States, 221 U. S. 361; Interstate Comme\rce 
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Commission■ v. Brimson, 154 U. S. 447; Interstate 
Commerce Commission v. Baird, 194 U. S. 25.) 

In DanceJ v. Goodyear Shoe Machinery Co., 128 
Fed. 753, 760, Judge Colt said: 


A party lias no right, and the court has no 
power, to compel the production, either in 
court d)i* before a magistrate, of the private 


papers of a witness which are not relevant 
and material to the case. Any practice which 
sanctions such a proceeding is unwarranted, 
and an infringement upon a fundamental 
personal right guaranteed by the federal 
Constitution. The courts have always recog¬ 
nized this protection to the individual, se¬ 


cured by our organic law. Such recognition 
is seen in the distinction which is made be¬ 
tween a subpoena ad testificandum and a 
subpoena duces tecum. The former is a proc¬ 
ess of right, while the latter is addressed to 
the discretion of the court. Discretion here 
does not mean that the court has power to 
refuse the compulsory production of a paper 


which is material evidence in the case, but 
that, before compelling its production by a 
subpoena duces tecum, it will sufficientlv in- 
quire into the matter to determine if the 
evidence appears to be material, and, if not 
satisfied on this point, will decline to issue 
the writ. 


The papers requested by the petitioner are not 
shown in anv wav nor is there anvthing in the rec- 
ord to show that they relate to the charges against 
petitioner made in the complaint of the Commis- 



sion. It is the duty of the Commission to keep £he 
records of proceedings before it within reasonable 
limits and not burden the Circuit Courts of Ap¬ 
peals with huge records, made up largely of irrel¬ 
evant and immaterial matters. The Commission 
has been criticized for attempting to use its proc¬ 
esses too extensively. In Federal Trade Commis- 
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sion v. American Tobacco Company, 264 U. S. 298, 
305, the Supreme Court said: 

Anyone who respects the spirit as well as 
the letter of the Fourth Amendment would 
be loath to believe that Congress intended to 
authorize one of its subordinate agencies! to 
sweep all our traditions into the fire (Inter¬ 
state Commerce Commission v. Brimson, |54 
U. S. 447, 479), and to direct fishing expedi¬ 
tions into private papers on the possibility 
that tliev mav disclose evidence of crime. 

%/ V 

We do not discuss the question whether it 
could do it if it tried, as nothing short of me 
most explicit language would induce usj to 
attribute to Congress that intent. The in¬ 
terruption of business, the possible revela¬ 
tion of trade secrets, and the expense that 
compliance with the Commission’s wholesale 
demand would cause are the least considera¬ 
tions. It is contrary to the first principles 
of justice to allow a search through all jhe 
respondent’s records, relevant or irrelevant, 
in the hope that something will turn up. Tfhe 
unwillingness of this Court to sustain suc|i a 
claim is shown in Harnman v. Interstate 
Commerce Commission, 211 U. S. 407, and 



as to correspondence, even in the case of a 
common carrier, in United States v. Louis¬ 
ville and Nashville E. E. Co., 236 U. S. 318, 
335. The question is a different one where 
the State granting the charter gives its com¬ 
mission power to inspect. 

The right of access given bv the statute is 
to documentary evidence—not to all docu- 
ments, but to such documents as are evidence. 
The analogies of the law do not allow the 
party wanting evidence to call for all docu¬ 
ments in order to see if thev do not contain 

%/ 

it. Some ground must be shown for sup¬ 
posing'that the documents called for do con¬ 
tain it. Formally in equity the ground must 
be found in admissions in the answer. Wig- 
ram. Discovery, 2d ed., paragraph 293. We 
assume that the rule to be applied here is 
more liberal, but still a ground must be laid, 
and the ground and the demand must be rea¬ 
sonable. Essgee Co. v. United States , 262 
U. S. 151, 156, 157. A general subpoena in 
the form of these petitions would be bad. 
Some evidence of the materiality of the 
papers demanded must be produced. Hale 
v. Henkel, 201 U. S. 43, 77. In the state case 
relied on by the government, the requirement 
was only to produce books and papers that 
were relevant to the inquiry. Consolidated 
Eendering Co. v. Vermont, 207 U. S. 541. 

The Commission certainlv should not allow its 
processes to be used by a respondent before it on a 
fishing expedition to determine the methods used 
by the respondent’s competitors. Taking the appli- 
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cation in its narrowest scope, the subpoenas dqces 
tecum which petitioner demands would mean about 
six hundred documents from each of the concerns 
upon which it requests that such subpoenas be 
served. (R. 29.) j 

In Weeks v. United Si cites, 232 U. S. 383, 3|91, 
the Supreme Court said: 

The effect of the Fourth Amendment i^ to 
put the Courts of the United States and Fbd- 
eral officials, in the exercise of their power 
and authority, under limitations and re- 
straints as to the exercise of such power c|nd 
authority, and to forever secure the people, 
their persons, houses, papers and effects 
against all unreasonable searches and sei- 

o 

zures under the guise of law. This protection 
reaches all alike, whether accused of critne 
or not, and the duty of giving to it force and 
effect is obligatory upon all entrusted under 
our Federal svstem with the enforcement of 
the laws. 

Therefore, the Courts and certainly the Federal 
Trade Commission have no power to issue spell 

i 

subpoenas duces tecum as those demanded by peti¬ 
tioner. ( Dancel v. Goodyear, 128 Fed. 753; United 
States v. Terminal Railway Assn., 154 Fed. 268; 
Hale v. Henkel, 201 U. S. 43; Federal Trade Com¬ 
mission v. American Tobacco Company, 264 U.j S. 
298.) 

The Commission has never refused to issue the 
subpoenas ad testificandum requested by petitioner. 
Its refusal goes only to the subpoenas duces teefim. 
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The Commission has issued and served the sub¬ 
poenas ad testificandum requested by petitioner and 
lias issued and served subpoenas ad testificandum on 
behalf of the petitioner upon those to whom peti¬ 
tioner requested subpoenas duces tecum. 

a i 


CONCLUSION 


In order for this Court to grant this writ of 
mandamus it must hold that the act of issuing a 
subpoena duces tecum by the Federal Trade Com¬ 
mission is purely a ministerial act, or its action in 
refusing to issue such subpoenas in this proceeding 


before it was arbitrary and unwarranted, and that 


petitioner has no other adequate remedy and that 
the subpoenas duces tecum would violate no rights 
of those to whom they are issued. 


The order of the Supreme Court of the District 


of Columbia should be affirmed. 


Robert E. Healy, 

Chief Counsel, Federal Trade Commission, 

Baldwin B. Bane, 
Attorneys for Respondents. 
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